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tuesday,  april  21,  1936 

United  States  Sexai-e, 
Committee  on  Agriculture  and  Forestry, 

Washington^  D.  C, 

The  committee  met,  pursuant  to  call,  in  the  committee  room,  324 
Senate  Office  Building,  at  10 :30  a.  m.,  Senator  Louis  Murphy  pre- 
siding. 

The  committee  had  under  consideration  H.  R.  6772,  reading  as 

follows : 

[H.  R.  6772,  Report  No.  1431,  74th  Cong.,   1st  sess.] 

[Omit  the  part  in  black  brackets  and  insert  the  part  printed  in  italic] 

AN  ACT  To  amend  the  Grain  Futures  Act  to  prevent  and  remove  obstructions  and 
burdens  upon  interstate  commerce  in  grains  and  other  commodities  by  regulating 
transactions  therein  on  commodity  futures  exchanges,  to  limit  or  abolish  short  selling, 
to  curb  manipulation,  and  for  other  purposes 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
pf  America  in  Congress  assembled^  That  section  1  of  the  Grain  Futures  Act 
(U.  S.  C,  title  7,  sec.  1)  is  amended  to  read  as  follows:  "This  Act  may  be  cited 
as  the  'Commodity  Exchange  Act.'  " 

Sbo.  2.  The  Grain  Futures  Act  (U.  S.  C,  title  7,  sees.  1  to  17,  inclusive)  is 
amended  bv  striking  out  the  word  "grain"  wherever  it  appears  in  such  Act  and 
inserting  in  lieu  thereof  "commodity",  "any  commodity",  or  "commodities",  as 
the  case  may  require,  and  by  striking  out  the  phrase  "cash  grain"  wherever  such 
phrase  appears  and  inserting  in  lieu  thereof  "any  cash  commodity". 

Sew.  S.  Section  2  of  the  Grain  Futures  Act  (U.  S.  C,  title  7,  sec.  2)  is  amended 

by— 

(a)  striking  out  the  third  sentence  of  paragraph  (a)  and  inserting  in  lieu 
thereof  the  following :  "The  word  'commodity'  shall  mean  wheat,  [cotton,!  rice, 
corn,  oats,  barley,  rye,  flaxseed,  grain  sorghums,  mill  feeds,  butter,  and  eggs." ; 

and 

(b)  adding  at  the  end  of  paragraph  (a)  the  following  sentences:  "The  words 
'cooperative  association  of  producers'  shall  mean  any  cooperative  association, 
corporate  or  otherwise,  not  less  than  50  per  centum  owned  or  controlled, 
directly  or  indirectly,  by  producers  of  agricultural  products  and  otherwise 
complying  with  an  Act  of  Congress  of  Februarj-  18,  1922  (U.  S.  C,  title  7, 
sees.  291  and  292),  as  now  or  hereafter  amended,  including  any  organization 
acting  for  a  group  of  such  associations  and  owned  or  controlled  by  such 
associations,  provided  that  business  done  for  the  United  States  of  America, 
or  any  agency  thereof,  shall  not  be  considered  either  member  or  honmember 
business  in  determining  the  compliance  of  any  such  association  with  said 
Act  of  Congress  of  February  18,  1922.  The  words  'member  of  a  contract 
market'  shall  mean  and  include  individuals,  associations,  partnerships,  cor- 
porations, and  trusts  owning  or  holding  membership  in,  or  admitted  to  mem- 
bership representation  on,  a  contract  market  or  given  members'  trading 
privileges  thereon.  The  words  'futures  commission  merchant'  shall  mean  and 
include  individuals,  associations,  partnerships,  corporations,  and  trusts  engaged 
in  soliciting  or  in  accepting  orders  for  the  purchase  or  sales  of  any  commodity 
for  future  delivery  on  or  subject  to  the  rules  of  any  contract  market  and  that, 
in  or  in  connection  with  such  solicitation  or  acceptance  of  orders,  accepts  any 
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money,  securities,  or  property  (or  extends  credit  in  lieu  thereof)  to  margin, 
guarantee,  or  secure  any  trades  or  contracts  that  result  or  may  re8Ult  there- 
from. The  words  'floor  broker',  shall  mean  any  person  who,  in  or  surrounding 
any  'pit',  'ring',  'post',  or  other  place  provided  by  a  contract  market  for  the 
meeting  of  persons  similarly  engaged,  shall  engage  in  executing  for  others 
any  order  for  tlie  purchase  or  sale  of  any  commodity  for  future  delivery 
on  or  subject  to  the  rules  of  any  contract  market,  and  who  for  such  services 
receives  or  accepts  any  commission  or  other  compensation.  The  words  'the 
commission'  shall  mean  the  Commodity  Exchange  Commission,  consisting  of 
the  Secretary  of  Agriculture,  the  Secretary  of  Commerce,  and  the  Attorney 
general." 

Sec.  4.  Section  4.  of  the  Grain  Futures  Act  (U.  S.  C,  title  7,  sec.  6)  is 
amended  by — 

(a)  striking  out  the  word  "except"  at  the  end  of  the  first  paragraph; 

(b)  striking  out  all  of  paragraph  (a)  ;  and 

(c)  striking  out  the  parentheses  and  letter  "b"  and  the  word  "Where"  at 
the  beginning  of  paragraph  (b)  and  inserting  in  lieu  thereof  the  words 
"except,  in  any  of  the  foregoing  cases,  where." 

Sec.  5.  The  Grain  Futures  Act  is  amended  by  adding  after  section  4  (U.  S.  C, 
title  7,  sec.  6>  the  following  new  sections : 

"Sec.  4a.  (1)  Excessive  si)eculatlon  in  any  c<^mmodity  under  contracts  of 
sale  of  such  commotlity  for  future  delivery  made  on  or  subject  to  the  rules 
of  contract  markets  causing  sudden  or  unreasonable  fluctuations  or  un- 
warranted changes  in  the  price  of  such  commodity,  is  an  undue  and  unnecessary 
burden  on  interstate  commerce  in  such  commodity.  For  the  purx>ose  of  di- 
minishing, eliminating,  or  preventing  such  burden,  the  commission  shall,  from 
time  to  time,  after  due  notice  and  opportunnlty  for  hearing,  by  order,  proclaim 
and  fix  such  limits  on  the  amount  of  trading  under  contracts  of  sale  of  such 
commodity  for  future  delivery  on  or  subject  to  the  rules  of  any  contract  mjirket 
which  may  be  done  by  any  person  as  the  commisslo|h  finds  Is  ntKressarj'  to 
diminish,  eliminate,  or  prevent  such  burden.  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  commission  from  fixing  different  trading  limits  for 
different  commodities,  markets,  futures,  or  delivery  months,  or  different  trading 
limits  for  buying  and  selling  operations,  or  different  limits  for  the  purposes  of 
subparagraphs  (A)  and  (B)  of  this  section,  or  from  exempting  transactions 
commonly  known  to  the  trade  as  'spreads'  or  'str.iddles'  or  from  fixing  tnidlng 
limits  applying  to  such  transactions  different  from  trading  limits  fixed  for 
other  transactions. 

"(2)    The  commission  shall,   In  such  order,   fix   a   reasonable  time    (not  to 

exceed  ten  days)  after  the  order's  promulgation  ;  after  which,  and  until  such 

order  Is  suspended,  modified,  or  revoked,  it  shall  be  unlawful  for  auy  person — 

"(A)  directly  or  indirectly  to  buy  or  sell,  or  agree  to  buy  or  sell,  under 

contracts  of  sale  of  such  commodity  for  future  delivery  on  or  subject  to 

the  rules  of  the  contract  market  or  markets  to  which  the  order  applies, 

any  amount  of  such  commodity  during  any  one  business  day  in  excess  of 

any  trading  limit  fixed  for  one  business  day  by  the  commission  in  such 

order  for  or  with  respect  to  such  commodity ;  or 

"(B)  directly  or  Indirectly  to  buy  or  sell,  or  agree  to  buy  (►r  sell,  under 
contracts  of  sale  of  such  commodity  for  future  delivery  on  or  subject  to 
the  rules  of  any  contract  market,  any  amount  of  such  commodity  that  shall 
result  In  giving  such  person  a  net  long  or  net  short  position  at  any  one 
time  In  or  with  respect  to  any  such  commcxliity  In  excess  of  any  trading 
limit  fixed  by  the  commission  for  net  long  or  net  short  position  in  such 
order  for  or  with  respect  to  such  commodity 
"(3)    No  order  Issued  under  paragraph    (1)    of  this  section  shall  apply  to 
transactions  which  are  shown  to  be  bona  fide  hedging  transactions.     ITor  the 
purposes  of  this  paragraph,  bona  fide  hedging  transactions  shall  mean  sales 
of  any  commodity  for  future  delivery  on  or  subject  to  the  rules  of  any  board 
of  trade  to  the  extent  that  such  sales  are  offset  in  quantity  by  the  ownership 
or  purchase  of  the  same  cash  commodity  or,  conv«»rsely,  purchases  of  any  com- 
modity for  future  delivery  on  or  subject  to  the  rules  of  any  board  of  trade  to 
the  extent  that  such  purchases  are  offset  by  sales  of  the  same  cash  commodity. 
There  shall  be  included  in  the  amount  of  any  commodity  which  may  be  hedged 
by  any  person — 

"(A)  the  amount  of  such  commodity  such  person  is  raising,  or  in  good  faith 
intends  or  expects  to  raise,  within  the  next  twelve  months,  on  land  (In  the 
United  States  or  Its  Territories)   which  such  person  owns  or  leases; 
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"(B)  an  amount  of  such  commodity  the  sale  of  which  for  future  delivery 
would  be  a  reasonable  hedge  against  the  products  or  byproducts  of  such  com- 
modity owned  or  purchased  by  such  person,  or  the  purchase  of  which  for  future 
delivery  would  be  a  reasonable  hedge  against  the  sale  of  any  product  or 
byproduct  of  such  commodity  by  such  person. 

"(4)  This  section  shall  apply  to  a  person  that  is  registered  as  a  futures 
commission  merchant  or  as  floor  broker  under  authority  of  this  Act  only  to 
the  extent  that  transactions  made  by  such  person  are  made  on  behalf  of  or  for 
the  account  or  benefit  of  such  person.  This  section  shall  not  apply  to  trans- 
actions made  by,  or  on  behalf  of,  or  at  the  direction  of,  the  United  States,  or 
a  duly  authorized  agent  thereof. 

"Sec.  4b.  It  shall  be  unlawful  for  any  member  of  a  contract  market,  or  for 
any  correspondent,  agent,  or  employee  of  any  member,  In  or  in  connection 
with  any  order  to  make,  or  the  making  of  (1)  any  contract  of  sale  of  any 
commodity  In  Interstate  commerce,  or  (2)  any  contract  of  sale  of  any  com- 
mo<:llty  for  future  delivery  made,  or  to  be  made,  on  or  subject  to  the  rules  of 
any  contract  market  for  or  on  behalf  of  any  person  if  such  contract  for  future 
delivery  is  or  may  be  used  for  (a)  hedging  any  transaction  In  Interstate  com- 
merce in  such  commodity  or  the  products  or  byproducts  thereof,  (b)  determin- 
ing the  price  basis  of  any  transaction  In  interstate  commerce  in  such  commodity, 
or  (c)  delivering  any  such  commodity  sold,  shipped,  or  received  in  interstate 
commerce  for  the  fulfillment  thereof — 

"(A)  to  cheat  or  defraud  or  attempt  to  cheat  or  defraud  such  person; 
"(B)  willfully  to  make  or  cause  to  be  made  to  such  person  any  false 
report  or  statement  thereof,  or  willfully  to  enter  or  cause  to  be  entered 
for  such  person  any  false  record  thereof; 
•  "(C)  willfully  to  deceive  ot  attempt  to  deceive  such  person  by  any 
means  whatsoever  in  regard  to  any  such  order  or  contract  or  the  disposi- 
tion or  execution  of  any  such  order  or  contract,  or  in  regard  to  any 
act  of  agency  performed  with  respect  to  such  order  or  contract  for  such 
person;  or 

"(D)  to  bucket  such  order,  or  to  fill  such  order  by  offset  against  the 
order  or  orders  of  any  other  person,  or  willfully  and  knowingly  and  with- 
out the  prior  consent  of  such  person  to  l>ecome  the  buyer  in  respect  to 
any  selling  order  of  such  person,  or  become  the  seller  in  respect  to  any 
buving  order  of  such  person. 
"Sec'  4c.  It  shall  be  unlawful  for  any  person  to  offer  to  enter  into,  enter 
into,  or  confirm  the  execution  of,  any  transaction  involving  any  commodity, 
which  is  or  may  be  used  for  (1)  hedging  any  transaction  in  interstate  com- 
merce in  such  commodity  or  the  products  or  b>T)roducts  thereof,  or   (2)   de- 
termining the  price  basis  of  any  such  transaction  In  Interstate  conamerce  in 
such   commodity,    or    (3)    delivering   any    such    commodity    sold,   shipped,   or 
received  in  Interstate  commerce  for  the  fulfillment  thereof — 

"(A)  if  such  transaction  is,  is  of  the  character  of,  or  is  commonly 
known  to  the  trade  as,  a  'wash  sale',  'cross  trade',  or  'accommodation 
trade',  or  is  a  fictitious  sale ; 

"(B)  if  such  transaction  is,  is  of  the  character  of,  or  is  commonly  known 
to  the  trade  as,  a  'privilege',  'indemnity',  'bid',  'offer',  'put',  'call',  'advance 
guaranty',  or  'decline  guaranty',  or 

"(C)  if  such  transaction  is  used  to  cause  any  price  to  be  reported, 
registered,  or  recorded  which  is  not  a  true  and  bona  fide  price. 
•Nothing  In  this  section  shall  be  construed  to  prevent  the  exchange  of 
futures  In  connection  with  cash  commoility  transactions  or  of  futures  for  cash 
commodities,  or  of  transfer  trades  or  oflice  trades  If  made  In  accordance  with 
board  of  trade  rules  applying  to  such  transactions  and  such  rules  shall  not 
have  been  disapproved  by  the  Secretary  of  Agriculture.  Nothing  in  this 
section  or  section  4b  shall  be  construed  to  impair  any  State  law  applicable 
to  any  transaction  enumerated  or  described  in  such  sections. 

"Seo.  4d.  It  shall  be  unlawful  for  any  person  to  engage  as  futures  commis- 
sion merchant  in  soliciting  orders  or  accepting  orders  for  the  purchase  or 
sale  of  any  commodity  for  future  delivery,  or  involving  any  contracts  of  sale 
of  any  commodity  for  future  delivery,  on  or  subjwt  to  the  rules  of  any  contract 

market  unless — 

"(1)  such  person  shall  have  registered,  under  this  Act,  with  the  Secre- 
tary of  Agriculture  as  such  futures  commission  merchant  and  such  regis- 
tration shall  not  have  expired  nor  been  suspended  nor  revoked;  and 
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"(2)  such  person  shall,  whether  a  member  of  nonmember  of  a  contract 
market,  treat  and  deal  with  all  money,  securities,  and  property  received 
by  such  person  to  margin,  guarantee,  or  secure  the  trades  or  contracts  of 
any  customer  of  such  person  or  accruing  to  such  customer  as  the  result 
of  such  trades  or  contracts  as  belonging  to  su<;h  customer.  Such  money, 
securities,  and  property  shall  not  be  used  to  margin  or  guarantee  the 
trades  or  contracts,  or  to  secure  or  extend  the  credit  of  any  customer  or 
person  other  than  the  one  for  whom  the  same  are  held :  Provided,  howiwer. 
That  such  money,  securities,  and  property  may  be  deposited  or  pledged 
separately  and  apart  from,  or  commingled  with,  the  deposits  and  pledges 
of  such  futures  commission  merchant  with  any  bank  or  trust  company 
and  that  such  share  thereof  as  shall  be  necessary  to  margin,  jfuarautee, 
or  secure  the  contracts  or  trades  of  such  customer  carried  with  the  clearing 
house  organization  of  such  contract  market  or  with  a  member  of  such 
contract  market,  may  be  deposited  or  pledged  with  such  clearing  house 
organization  or  with  such  member.  u    i        <^ 

"Sec  4e.  It  shall  be  unlawful  for  any  person  to  act  as  floor  broker  in 
executing  any  orders  for  the  purchase  or  sale  of  any  commodity  for  futile 
deUverv  or  involving  any  contracts  of  sale  of  any  commodity  for  future  de- 
livery on  or  subject  to  the  rules  of  any  contract  market  unless  such  person 
shall  have  registered,  under  this  Act,  with  the  Secretary  of  Agriculture  as 
such  floor  broker  and  such  registration  shall  not  have  expired  nor  been 
suspended  nor  revoked.  ^  ,    , 

"Seo  4f  (1)  Any  person  desiring  to  register  as  futures  commission  mer- 
chant or  as  floor  broker  hereunder  shall  be  registered  upon  application  to  the 
Secretary  of  Agriculture,  which  application  shall  be  made  in  form  and 
manner  to  be  prescribed  by  the  Secretary  of  Agriculture,  giving  such  id- 
formation  and  facts  as  the  Secretary  of  Agriculture  may  deem  necessary 
concerning  the  business  in  which  the  applicant  is  or  will  be  engaged,  including, 
in  the  case  of  applications  of  futures  commission  merchants,  the  names  and 
addresses  of  the  managers  of  all  branch  oflices  and  of  all  correspondents  and 
agents  engaged  in  soliciting  or  accepting  on  behalf  of  such  applicant  any  orders 
for  the  purchase  or  sale  of  any  commodity  for  future  delivery  on  or  subject 
to  the  rules  of  any  board  of  trade,  and  Including  also  the  names  of  Its  officers 
and  partners.  If  a  partnership,  and  of  Its  officers,  directors,  and  stockholders, 
as  the  Secretary  of  Agriculture  may  direct,  if  a  corporation.  Su4!h  person, 
when  registered  hereunder,  shall  likewise  continue  to  report  and  furnUh  to 
the  Secretary  of  Agriculture  the  above-mentlone<l  information  and  such  other 
information  pertaining  to  his  business  as  the  Sei-retary  of  Agriculture  may 
require.  All  registrations  shall  expire  on  the  Slst  day  of  December  of  the 
year  for  which  Issued. 

"(2)  Any  person  registered  as  futures  commission  merchant  hereunder 
shall  post  In  a  conspicuous  place  in  each  of  the  officers  maintained  by  such 
person  in  the  United  States  In  which  orders  for  the  purchase  or  sale  of  any 
commodity  for  future  delivery  are  solicited  or  accepted,  the  original  or  dupli- 
cate copy  (issued  by  the  Secretary  of  Agriculture)  of  such  person's  registration 
certificate  as  such  futures  commission  merchant. 

"Sec.  4g.  If  any  person  registered  hereunder  as  futures  commission  mer- 
chant or  floor  broker  shall  violate  any  of  the 'provisions  of  this  Act,  or  any  of 
the  rules  or  regulations  of  the  Secretary  of  Agriculture  hereunder,  or  shall 
fall  or  refuse  to  make  any  report  required  by  the  Secretary  of  Agriculture 
regarding  the  transactions  of  such  person,  or  the  transaction  of  the  custom- 
ers thereof,  In  commodities  for  future  delivery  on  any  board  of  trade  In  the- 
United  States  or  elsewhere,  or  shall  fail  or  refuse  to  keep  the  books  and 
records  pertaining  to  such  transactions  In  the  form  and  manner  required  by 
the  Secretary  of  Agriculture,  or  shall  fail  or  refuse  to  keep  such  books  and 
records  open  to  inspection  by  any  representative  of  the  United  States  Depart- 
ment of  Agriculture  or  the  United  States  Department  of  Justice,  the  regis- 
tration of  such  person  may  be  suspended  or  revoked  after  notice  and  hear- 
ing In  accordance  with  the  procedure  and  subject  to  the  judicial  review 
provided  In  paragraph  (b)  of  section  6  of  this  Act. 
"Sec.  4h.  It  shall  be  unlawful  for   any  person  — 

"(1)  to  conduct  any  office  or  place  of  business  anywhere  In  the  United 
States  or  Its  territories  for  the  purpose  of  soliciting  or  accepting  any 
orders  for  the  purchase  or  sale  of  any  commodity  for  future  delivery,  or 
for  making  or  offering  to  make  any  contracts  for  the  purcliase  or  sale- 


TO   AMEND   THE   GRAIN   FUTURES   ACT  O 

•of  any  commodity  for  future  delivery,  or  for  conducting  any  dealings  in 
<!ommodities  for  future  delivery  that  are  or  may  be  used  for 

(A)  hedging  any  transaction  in  Interstate  comiuerc-e  In  such  com- 
modity or  the  products  or  byproducts  thereof,  or  ,„^^,efofo 

(b)  determining  the  price  basis  of  any  such  transaction  in  Interstate 

^^Tc)    delivering  any  such  commodity   sold,  shipped,  or  received  in 
Interstate  commerce  for  the  f ullment  thereof, 
if  such  orders,  contracts,  or  dealings  are  executed  or  consummated  other- 
wise than  by  or  through  a  member  of  a  contract  market ;  or  ^„.^«^^ 
"(2)    falsely  to  represent  such  person  to  be  a  member  of  a  contract 
market,  or  the  representative  or  agent  of  such  member,  or  to  be  a  i^tures 
commission  merchant  registered  under  this  Act,  or  the  agent  of  such  regis- 
tered  futures  commission  merchant,   In   soliciting  or  handling  any   order 
or  contract  for  the  purchase  or  sale  of  any  commodity  in  Interstate  com- 
merce or  for  future  delivery,  or  falsely  to  represent  m  connection  with 
the  handling  of  anv  such  order  or  contract  that  the  same  is  to  be  or  has 
been  executed  on,  or  by  or  through  any  member  of,  any  contract  market 
"Sec   41.  It  shall  be  unlawful  for  any  person  to  make  any  contract  for  the 
purchase  or  sale  of  any  commodity  for  future  delivery  on  or  subject  to  the 
?uli  of  any  contract  market  unless  such  person  shall  report  or  cause  to  be 
re^rted  to  the  properly  designated  officer  In  accordance  with  the  rules  and 
Satlons  of  the  Secretary  of  Agriculture   (1)    whenever  such  person  shall 
Stly  or  indirectly  make  such  conti-acts  with  r^i^t  to  any  eonimod  ty,  or 
anv  future  of  such  commodity,  during  any  one  day  i^/^,.^^^"^^,^"*^;^ 
^r  in  excess  of  such  amount  as  shall  be  fixed  from  time  to  time  by  tjie  Secr^ 
?Irv  of  Apiculture;  and  (2)  whenever  such  person  shall  directly  or  indirectly 
Mv^e  or  oMam  a  lokg  or  short  position  In  any  commodity  or  in  any  future  of 
^nJh  cLmcKlltv   equSl  to  or  In  excess  of  such  amount  as  shall  be  fixed  from 
t  me  to  t?!^  by  ^e  S^^retary  of  Agriculture.     Such  person  shall  also  keep 
bo^ks  andT^ords  of  transactions  coming  within  the  provisions  of  (1)  and  (2) 
hereof  which  books  and  records  shall  show  complete  details  concernmg  all  such 
?ran^ctTons  including  the  names  and  addresses  of  all  persons  havmg  any  inter- 
est tSln   and  shall  be  open  at  all  times  to  Inspection  by  any  represen  ative 
S  thf UnUe^^^^^         Department  of  Agriculture  or  the  United  States  Department 

""'sS^e^Section  5  of  the  Grain  Futures  Act   (U.  S.  C,  title  7,  sea  7)   Is 
amended  by—  "purpose."  at  the  end  of  paragraph   (a)  and 

inserting  fnUeu  thereof  the  fouSwlng:  "purpose:  Provided  That  any 
board  of  trade  not  so  located  shall  be  designated  as  a  'contract  market'  if 
su?h  board  of  trade  provides  for  the  delivery  of  commodities  on  such  con- 
tracts at  a  delivery  point  or  pomts  and  upon  terms  and  conditions  approved 
hv  the  Secretarv  of  Agriculture :"  ;  and  ,    /  ^  v 

^(b)  strfkfng  out  the  word  "or"  after  the  word  "prices"  In  paragraph  (d) 
and  Inserting  In  lieu  thereof  the  word  "and".  ...       «  /tt  o   r. 

Sem  7.  The  Gram  Futures  Act  is  amended  by  adding  after  section  5  (U.  S.  C, 
title  7,  sec.  7)  the  following  new  sections: 

"Stcp  5a  Each  contract  market  shall —  ^        «    „  ^  , 

"fl)  Dromptly  furnish  tlie  Secretary  of  Agriculture  copies  of  all  bylaws, 
rules  regulations,  and  resolutions  made  or  Isued  by  It  or  by  the  governing 
board  thereof  or  any  committee,  and  of  all  changes  and  proposed  changes 

^  "^r?? 'allow  Inspection  at  all  times  by  any  authorlze<l  representative  of 
the  United  States  Department  of  Agriculture  or  United  States  Department 
of  Justice  of  the  books,  records,  and  all  minutes  and  journals  of  proceedings 
of  such  contract  market,  Its  governing  board  and  all  committees,  and  of  all 
subsidiaries  and  affiliates  of  such  contract  market,  which  books,  records, 
minutes,  and  journals  of  proceedings  shall  be  kept  for  a  period  of  three 
years  from  the  date  thereof,  or  for  a  longer  period  if  the  Secretary  of  Agri- 
culture shall  so  direct ;  ,  .  .  ,.  •  i.v« 
"(3)  when  so  directed  by  the  Secretary  of  Agriculture,  require  the 
operators  of  warehouses  In  which  or  out  of  which  any  commodity  Is 
deliverable  on  any  contract  for  future  delivery  made  on  or  subject  to  the 
rules  of  such  contract  market,  to  make  such  reports,  keep  such  records,  and 
permit  such  warehouse  visitation  as  the   Secretary  of  Agriculture  may 
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prescribe.  Such  books  and  records  shall  be  required  to  be  kept  for  a  period 
of  three  years  from  the  date  thereof,  or  for  a  longer  period  if  the  Secretary 
of  Agiculture  shall  so  direct,  and  such  books,  rt^cords,  and  warehouses  shall 
be  open  at  all  times  to  inspection  by  any  representative  of  the  United  States 
Department  of  Agriculture  or  United  States  Department  of  Justice; 

"(4)  when  so  directed  by  order  of  the  Secretary  of  Agriculture,  provide 
for  a  period,  after  trading  in  contracts  of  sale  of  any  commodity  for  future 
delivery  in  a  delivery  month  has  ceased,  during  which  contracts  of  sale  of 
such  commodity  for  future  delivery  in  such  month  may  be  satisfied  by  the 
delivery  of  the  actual  cash  commodity.  Whenever,  after  due  notict*  and 
opportunity  for  hearing,  the  Secretary  of  Agriculture  finds  that  provisions 
for  such  a  period  of  delivery  for  any  one  or  more  commodities  or  markets 
would  prevent  or  tend  to  prevent  'squeezes'  and  market  congestion  endanger- 
ing price  stability,  he  shall,  by  order,  require  such  period  of  delivery  (which 
shall  be  not  less  than  three  nor  more  than  ten  business  days)  applicable 
to  such  commodities  and  markets  as  he  finds  will  prevent  or  tend  to  prevent 
such  'squeezes'  and  market  congestion : 

**(5)   require  the  party  making  delivery  of  any  commodity  on  any  con- 
tract of  sale  of  such  commodity  for  future  delivery  to  furnisli  the  party 
obligated  under  the  contract  to  accept  deliver>,  written  notice  of  the  date 
of  delivery,  at  least  three  business  days  prior  to  such  date.     Whenever, 
after  due  notice  and  opportunity  for  hearing,  the  Secretary  of  Agriculture 
finds  that  the  giving  of  longer  notice  of  delivery  is  necessary  to  prevent  or 
diminish  unfair  practices  in  trading  in  any  one  or  more  commodities  or 
markets,  he  shall  by  order  require  such  longer  notice  of  delivery   (which 
shall  be  not  more  than  ten  business  days)  applicable  to  such  commodities 
and  markets  as  he  finds  will  prevent  or  diminish  such  unfair  praiitices ;  and 
"(6)  require  that  all  contracts  of  sale  of  any  conmiodity  for  future  deliv- 
ery on  such  contract  market  shall  provide  for  the  delivery  thereunder  of 
commodities  of  grades  conforming  to  United    States  standards,   if  suda, 
standards  shall  have  been  oflScially  promulgated. 
"Sec.  5b.  The  failure  or  refusal  of  any  board  of  trade  to  comply  with  any 
of  the  provisions  of  this  Act,  or  any  of  the  rules  and  regulations  of  the  Secre- 
tary of  Agriculture  thereunder,  shall  be  cause  for  suspending  for  a  period  not 
to  exceed  six  months  or  revoking  the  designation  of  such  board  of  trade  as  a 
'contract  market'  in  accordance  with  the  procedure  and  subject  to  the  judicial 
review  provided  in  paragraph  (a)  of  section  6  of  this  Act." 

Sec.  8.  Section  6  of  the  Grain  Futures  Act  (U.  S.  C,  title  7,  sees.  8,  9,  IQ, 
and  15)  is  amended  by — 

(a)  striking  out  the  first  sentence  of  paragraph  (b)  and  inserting  in  lieu 
thereof  the  following:  "If  the  Secretary  of  Agriculture  has  reason  to  believe 
that  any  person  (other  than  a  contract  market)  is  violating  or  has  violated  any 
of  the  provisions  of  this  Act,  or  any  of  the  rules  and  regulations  made  pur- 
suant to  its  requirements,  or  has  manipulated  or  is  attempting  to  manipulate 
the  market  price  of  any  commodity,  in  interstate  conmierce,  or  for  future 
delivery  on  or  subject  to  the  rules  of  any  board  of  trade,  he  may  serve  upon 
such  person  a  complaint  stating  his  charges  in  that  respect,  to  which  complaint 
shall  be  attached  or  contained  therein  a'  notice  of  hearing,  specifying  a  day 
and  place  not  less  than  three  days  after  the  service  thereof,  requiring  such 
person  to  show  cause  why  an  order  should  not  be  made  directing  that  all  con- 
tract markets  until  further  notice  of  the  Secretary  of  Agriculture  refuse  all 
trading  privileges  to  such  person,  and  to  show  cause  why  the  registration  of 
such  person,  if  registered  as  futures  commission  merchant  or  as  floor  broker 
hereunder,  should  not  be  suspended  or  revoked." ; 

(b)  striking  out  the  words  "said  commission"  after  the  words  "before  the" 
in  the  second  sentence  of  paragraph  (b)  and  inserting  in  lieu  thereof  "Secretary 
of  Agriculture" ; 

(c)  striking  out  the  word  "who"  in  the  second  sentence  of  paragraph  (b> 
and  inserting  in  lieu  thereof  "which  referee" ; 

(d)  striking  out  the  words  "as  chairman  of  the  said  commisahm"  in  the 
second  sentence  of  paragraph  (b)  after  the  words  "to  the  Secretary  of 
Agriculture" ; 

(e)  striking  out  the  words  and  numerals  "of  section  12"  after  the  word 
"penalties,"  in  the  third  sentence  of  paragraph  (b)  ; 

(f)  inserting,  after  the  word  "amended"  in  the  third  sentence  of  paragraph 
(b)  the  following:  "and  supplemented  (U.  S.  C,  title  49,  sees.  12,  46,  47.  and 
48)"; 
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(g)  striking  out  the  word  "or"  after  the  word  "commission,"  in  the  third 
sentence  of  paragraph  (b)  and  inserting  in  lieu  thereof  the  word     and   ; 

(h)  striking  out  the  fourth  sentence  of  paragraph  (b)  and  insertmg  in  lieu 
thereof  the  following:  "Upon  evidence  receiveil,  the  Secretary  of  Agriculture 
may  require  all  contract  markets  to  refuse  such  person  all  trading  privileges 
thereon  for  such  period  as  may  be  specified  in  the  order,  and,  if  sucli  person 
is  registered  as  futures  commission  merchant  or  as  floor  broker  hereunder,  may 
suspend,  for  a  period  not  to  exceed  six  months,  or  revoke,  the  registration  of 

such  person.";  .^  .     ,,       .., 

(i)   striking  out  the  word  "commission"  wherever  it  appears  in  the  sixth, 

seventh,  and  eighth  sentences  of  paragraph   (b)   and  inserting  in  lieu  thereof 

the  words  "Secretary  of  Agriculture" ; 

(j)  strikmg  out  the  words  "its  chairman  or  to  any  member  thereof    after 

the  word  "to"  in  the  seventh  sentence  of  paragraph   (b)  and  inserting  m  lieu 

thereof  the  word  "him";  and  v,   /kx        i  -^c^wn^o. 

(k)  striking  out  the  word  "Code"  at  the  end  of  paragraph  (b)  and  inserting 
the  following :  "Code,  as  amended."  «  /tt  c  r 

SEa  9  The  Grain  Futures  Act  is  amended  by  adding  after  section  b  (U.  fe.  c, 
title  7,  sees.  8,  9,  10,  and  15)  the  following  new  sections :  «_„..o.^ 

"Sec   6a.   (1)   No  board  of  trade  which  has  been  designated  as  a    contract 
market'  shall  exclude  from  membership  in,  and  all  privileges  on,  such  board  of 
trade   any  association  or  corporation  engaged  in  cash  commodity  business  hav- 
ing adequate  financial  responsibility  which  is  organized  under  the  cooperative 
laws  of  any  State,  or  which  has  been  recognized  as  a  cooperative  association 
of  producers  by  the  United  States  Government  or  by  any  agency  thereof,  if 
such  association  or  corporation  complies  and  agrees  to  comply  with  such  terms 
and  conditions  as  are  or  may  be  imposed  lawfully  upon  other  members  of  such 
board,  and  as  are  or  may  be  imposed  lawfully  upon  a  ^^^P^^^^^ije  associaUo^^ 
of  producers  engaged  in  cash  commodity  business,  unless  such  board  of  trade 
is  authorized  by  the  commission  to  exclude  such  association   or  corporation 
from  membership  and  privileges  after  hearing  held  upon  at  least  three  day  s 
notice   subsequent   to   the  filing   of  complaint   by   the   board   «f^^^f^|f-  ^^"^^ 
commission  may  prescribe  that  such  association  or  corporation  shall  have  and 
retain  membership  and  privileges,  with  or  without  imposing  conditions,  or  it 
mav  permit  such  board  of  trade  immediately  U)  bar  such  association  or  cor- 
poration  from  membership  and  privileges.     Any  order  of  said  commission  en- 
tered hereunder  shall  be  reviewable  by  the  circuit  court  of  appeals  for  the 
circuit  in  which  such  association  or  corporation,  or  such  board  of  trade,  has 
its  principal  place  of  business,  on  written  petition  either  of  such  association 
or  corporation,  or  of  such  board  of  trade,   under  the  procedure  provided  in 
paragraph  (a)  of  section  6  of  this  Act,  but  such  order  shaU  not  be  stayed  by 

the  court  pending  review.  .       ^      4.  ,4.,  o»,«ii 

"(2)  No  rule  of  any  board  of  trade  designated  as  a  'contract  market  shall 
forbid  or  be  construed  to  forbid  the  payment  of  compensation  on  a  com- 
modity unit  basis  or  otherwise,  by  any  such  cooperative  association  to  its 
regional  or  local  member  associations  for  business  received  by  such  cooperative 
association  provided  no  part  of  any  such  compensation  other  than  amounts 
paid  as  dividends  on  capital  stock  is  returned  to  producer  patrons  of  such 
regional  or  local  member  associations  otherwise  than  on  a  patronage  basis  and 
not  more  frequently  than  annually;  nor  shall  the  governing  body  of  any 
board  of  trade  designated  as  a  contract  market  exclude  from  membership  in, 
and  all  privileges  on,  such  board  of  trade,  any  duly  authorized  representative, 
of  any  cooperative  association,  as  herein  defined  which  is  otherwise  qualified, 
because  of  the  payment  of  such  compensation. 

"Sec  6b  If  any  board  of  trade,  or  any  director,  officer,  agent,  or  employee 
of  any  board  of  trade  is  violating  or  has  violated  any  of  the  provisions  of 
this  Act  or  any  of  the  rules  or  regulations  of  the  Secretary  of  Agiiculture 
thereunder,  or  any  order  issued  by  the  commission  pursuant  to  any  provision 
of  this  Act,  the  commission,  in  lieu  of  revoking  the  designation  of  such 
board  of  trade  as  a  'contract  market'  may,  upon  notice  and  hearing  and  sub- 
ject to  appeal  as  in  other  cases  provided  for  in  paragraph  (a)  of  section  6 
of  this  Act,  make  and  enter  an  order  directing  that  such  board  of  trade, 
director  officer,  agent,  or  employee  shall  cease  and  desist  from  such  violation 
or  violations,  and  if  such  board  of  trade,  director,  officer,  agent,  or  employee, 
thereafter  and  after  the  lapse  of  the  period  allowed  for  appeal  of  such  order 
or  after  the  affirmance  of  such  order,  shall  fail  or  refuse  to  obey  or  comply  with 
such  order,  such  board  of  trade,   director,  officer,   agent,   or   employee   shall 
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be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  1m*  fined  not 
less  than  $500  nor  more  than  $10,000  or  impiiHoned  for  not  h'ss  than  six 
months  nor  more  than  one  year,  or  both.  Each  day  during  which  such  failure 
or  refusal  to  obey  such  order  continues  shall  be  deemed  a  separate  ofifenHe." 

Seo.  10.  The  Grain  Futures  Act  is  amended  by  adding  after  section  8 
(U.  S.  C,  title  7,  sec.  12)  the  following  new  section: 

"Sec.  8a.  The  Secretary  of  Agi'iculture  is  authorized — ■ 

"(1)  to  register  futures  commission  merchants  and  floor  brokers  upon  appli- 
cation in  accordance  with  rules  and  regulations  and  in  form  and  manner  to 
be  prescribed  by  the  Secretary  of  Agriculture ;  andj 

♦'(2)  to  refuse  to  register  any  person  if  such  person  has  violated  any  of 
the  provisions  of  this  Act  or  any  of  the  rules  or  regulations  promulg-ated  by 
the  Secretary  of  Agriculture  hereunder  for  which  the  registration  of  such 
person  has  been  susj^ended  (and  the  period  of  such  suspension  shall  not  have 
expired)  or  has  been  revoked;  and 

"(3)  to  suspend  or  revoke  the  registration  of  any  futures  commission  mer- 
chant who  shall  knowingly  accept  any  order  for  the  purchase  or  sale  of  any 
commodity  for  future  delivery  on  or  subject  to  the  rules  of  any  contract  market 
from  any  person  if  such  person  has  been  denied  trading  privileges  on  any 
contract  market  by  order  of  the  Secretary  of  Agiiculture  under  the  provisions 
of  paragraph  (b)  of  section  6  of  this  Act  and  the  period  of  denial  specified  in 
such  order  shall  not  have  expired ;  and 

"(4)  to  fix  and  establish  from  time  to  time  fees  and  charges  for  registrations 
and  renewals  thereof  and  for  copies  of  registration  certificates,  not  to  exceed 
$10  for  each  such  registration,  renewal,  or  copy;  and 

"(5)  to  make  and  promulgate  such  rules  and  regulations  as,  in  the  judgment 
of  the  Secretary  of  Agriculture,  are  reasonably  necessary  to  effectiiate  any  of 
the  provisions  or  to  accomplish  any  of  the  purposes  of  this  Act ;  and 

"(6)  to  communicate  to  the  proper  committtH*  or  oflftcer  of  any  contract 
market  and  to  publish,  notwithstanding  the  provisions  of  section  8  of  this 
Act,  the  full  facts  concerning  any  transaction  or  market  operation,  including 
the  names  of  parties  thereto,  which  in  the  judgment  of  the  Secretary  of 
Agriculture  disrupts  or  tends  to  disrupt  any  market  or  is  otherwise  harmful 
or  against  the  best  interests  of  producers  and  consumers." 

Sec.  11.  Section  9  of  the  Grain  Futures  Act  (U.  S.  O.  title  7,  sec.  13)  is 
amended  by: 

(a)  striking  out  the  word  "section"  and  the  numeral  "4"  and  Inserting  in 
lieu  thereof  the  following:  "section  4,  section  4a,  section  4b,  section  4c,  section 
4d,  section  4e,  section  4h,  or  section  4i" ; 

(b)  inserting  after  the  comma  following  the  word  "Act"  the  following:  "or 
who  shall  manipulate  or  attempt  to  manipulate  the  price  of  any  commodity 
in  interstate  commerce,  or  for  future  delivery  on  or  subject  to  the  rules  of 
anv  board  of  trade,  or  who  shall  corner  or  attempt  to  corner  any  such  com- 
modity," ; 

(c)  striking  out  the  words  "said  section"  after  words  "mentioned  in"  and 
inserting  in  lieu  thereof  words  "section  4  of  this  Act" ;  and 

(d)  inserting  after  the  word  "deliver"  the  words  "or  cause  to  be  delivered". 
Sec.  12.  If  any  provision  of  this  Act  which  is  amendatorj-  of  any  section  of 

the  Grain  Futures  Act,  or  the  application  thereof  to  any  person  or  circumstances 
is  held  invalid,  the  provisions  of  the  section  of  the  Grain  Futures  Act  which  is 
amended  by  such  provision  of  this  Act  shall  apply  to  such  person  or  circum- 
stances. No  proceeding  shall  be  abated  by  reason  of  any  amendment  to  the 
Grain  Futures  Act  made  by  this  Act  but  shall  be  disposed  of  pursuant  to 
this  Act. 

Sbo.  13.  This  Act  shall  take  effect  ninety  days  after  the  date  of  Its*  enactment. 

Sbo.  — .  That  section  1  of  the  Act  of  August  //.  1916,  knonyn  as  the  "Uniited 
Stfites  Cotton  Futures  Act'\  as  amended,  is  amended  hy  inserting  after  the 
toords  "United  States  Cotton  Futures  Act",  the  following  new  paragraphs: 

"For  the  reasons  hereinafter  enumerated,  tramxactions  in  cotton  involving  the 
sale  thereof  for  future  delivery  as  comtnonl'tf  conducted  on  cotton-futures  ex- 
changes  and  lonotvn  as  "futures''  and  the  other  transactions  hereinafter  described 
are  affected  with  a  nntional  public  interest  tchich  makes  it  necessary  to  provide 
for  regulations  and  control  of  such  transactions  and  of  praetices  and  m^itters 
related  thereto  in  order  to  protect  and  effectively  regulate  interstate  and  foreign 
commerce: 

"(i)  Such  transactions  are  carried  on  in  large  volume  hy  the  puUic  generally 
and  by  persons  engaged  in  the  business  of  buying  and  selling  cotton  m  interstate 
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and  foreign  cwnmerce;  (2)  the  prices  involved  in  such  transactions  arc  generally 
quoted  and  disseminated  throughout  the  United  iStaies  and  in  foreign  (xjwntries  as 
a  basis  for  determining  the  prices  to  the  producer  and  the  consumer  of  cotton  mid 
to  facilitate  the  mxyvements  thereof  in  interstate  and  foreign  cmmnerce;   (3}y 
such  transactions  are  utUized  by  shippers,  dealers,  nmnufacturcrs,  and  others 
engaged  in  hwndling  cotton  in  interstate  wnd  foreim  co^nmerce  as  a  wwati^  of 
hedging  themselves  fiyainst  possible  loss  through  fluctmvtions  m  prices;    (4)> 
the  transactions  and  prices  of  cotton  on  such  cotton-futures  exchanges  are  sus- 
ceptible to  si>eculation,  manipulation,  and  omitrol,  and  su^lden  or  unreasotmble 
fluctuations  in  the  prices  thereof  frequently  ocfur,  as  a  result  of  such  speculation, 
manipulation,  or  cmitrol,  which  are  detrimental  to  the  pmducer  or  the  consumer 
and  the  persons  liandlina  ootteyiv  in  interstate  and  foreign  cmnmcree;  (o)   such 
speculation,  mampulation  or  control  is  frequently  effectuated  and  such  sudden 
or  unreasonable  flucluntions  of  prices  are  at  times  brought  about  by  purchases 
or  sales  of  future  contracts  in  large  quantities  by  sonic  person  acting  alone  or 
in  association  with  other  persmis  or  fj.fflliatiO'ns;   (6)   that  owing  to  conditwng 
naturally  incident  to  ths  growing  and  marketing  of  the  cotton  orfjp  and  the 
uncertainty  as  to  its  grades  and  qualities,  such  speculation,  manipulatimi,  of 
control,  and  such  sudden  or  unreasonable  fluctuations  of  prices,  cannot  be  pre- 
vented unless  only  standard  forms  of  future  contraets  are  made  and  dealt  in 
upon  such  cotton-futures  exchanges  and  matters  relatin{f  thereto  necessary  to 
insure  fulfillment  of  such  contracts  are  regulated;  (7)   and  that  such  speciUa' 
Hon,  manipulation,  and  control,  a/nd  such  fluctuations  in  prices  are  an  obstruc- 
tion to  and  a  burden  upon  interstate  and  foreign  commerce  in  cotton  and  render 
regulation  of  such  cotton-futures  exchanges,  and  the  dealitufs  thereon,  imperative 
for  the  protection  of  such  commerce  and  the  fwtional  public  interest  therein." 

gee.  — .  Section  5  of  such  Act  of  August  11,  1916,  as  amended,  is  amended 
by  striking  out  paragraph  "Sixth"  and  substituting  therefor  the  follmcing: 

"Si-xth.  Provide  that  any  cotton  tendered  under  such  contract  shall  oontaiti, 
not  more  than  three  grades,  which  shall  be  contiguous,  in  each  one  hundred 
bales;  thai  such  tender  shall  be  the  full  number  of  bales  involved  in  such  con- 
tract, except  that  such  variations  of  the  number  of  bales  may  be  permitted  as 
is  necessary  to  bring  the  total  weight  of  the  cotton  tendered  within  the  provi- 
sions of  the  contract  as  to  weight;  tliat  on  the  seventh  business  day  prior  to 
delivery  and  not  later  than  the  eighteenth  calendar  day  of  the  delivery  tnonth 
the  person  nvaking  the  tender  shall  give  to  the  person  receiving  the  same  written 
notice  of  the  date  of  delivery;  and  that  on  or  prior  to  the  date  so  fixed  for 
delivery,  and  in  advance  of  flnal  settlement  of  the  contract,  the  person  milking 
the  tender  shall  furnish  to  the  person  receiving  the  sa^ne  a  written  notice  or 
certificate  stating  the  grade  of  each  individual  bale  to  be  delivered  and.  by 
means  of  marks  or  numbers,  identifying  each  bale  tcith  its  grade;  that  delivery 
shall  be  made  only  on  one  of  four  days  in  each  delivery  month,  which  shall  be 
fixed  in  regulations  prescribed  by  the  Secretary  of  Agriculture  as  delivery  days; 
and  that  the  delivery  of  cotton  on  such  contract  shall  be  made  at  a  place  where 
a  cotton-futures  exchange  is  located." 

Sec.  — .  Section  6  of  such  Act  of  August  11,  1916,  as  amended,  is  amended 
by  striking  out  the  words  "sixth  business  day"  and  inserting  in  lieu  thereof 
"eighth  business  day." 

gee.  — .  Such  Act  of  August  11,  1916,  as  amended,  is  amended  by  inserting 
after  section  22  the  foUotcing  new  section: 

"Sec.  23,  (a)  No  person  who  is  a  member  of  a  clearing  house  or  clearing 
association  of  any  cotton-futures  exchange,  or  a  member  of  any  organizatioru 
performing  the  functions  of  a  clearing  house  for  any  cotton- futures  exchange, 
shall,  directly  or  indirectly,  be  engaged  in  the  business  of  a  spot  cotton  merchant 
or  have  awy  financial  or  other  interest  in,  or  lend  any  financial  aid  to.  any  such 
business;  and  no  person  engaged  in  the  business  of  a  spot  cotton  merchant  shall, 
directly  or  indirectly,  have  any  financial  or  other  interest  in,  or  lend  a/nf 
financial  aid  to,  any  such  member. 

"(b)  The  tender  upon  futures  contracts  more  than  once  hy  the  same  person 
in  the  same  calendar  month  of  notices  of  delivery  of  the  same  cotton  is  hereby 
prohibited. 

"(c)  Each  memher  of  a  cotton-futures  exchange  engaged  in  the  execution  for 
others  of  orders  for  the  purchase  and  sale  of  cotton  for  future  delivery  shall 
demamd  and  receive  from  both  members  and  nonmembers  of  such  exchange 
for  whom  he  executes  such  orders,  and  shall  require  to  be  maintained  at  aU 
times  subject  to  reasonable  provisions  for  call  and  notice,  minimum  marginf 
on  their  net  open  interests,  with  respect  to  such  orders,  in  purchases  and  sales 
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Of  cotton  for  future  delivery.  Such  margins  for  members  of  the  cotton  trade 
or  textile  wAinufwcturers  shall  he  not  less  than  5  prr  centum,  and  for  other 
persons  not  less  than  10  per  centum  of  the  mtrent  ma/rhet  price  of  the  cotton 

*^"(d)  Any  persm  who  shall  sell  any  cotton  for  shijynient  from  om  State  to 
another,  or  export  to  a  foreign  country,  on  credit  terms,  shall,  upon  the  fixing 
of  the  price  of  the  cotton  involved,  demand  and  receive  from  the  buyer  or  his 
agent  a  nmrgin  of  not  less  than  10  per  centum  of  the  Market  prKU'  of  such 
cotton;  and  in  no  case  shall  any  such  seller  ship  or  deUver  for  shipment  from 
one  State  to  another  or  to  a  foreign  country  any  cotton  involved^  in  any  such 
sale  on  which  the  price  shall  not  have  been  fixed. 

"(e)  Am/  person  who  violates  any  of  the  provisions  of  this  sectum  shall, 
upon  conviction  thereof,  be  finvd  not  mare  than  $1,000,  or  be  impnuoned  not 
more  than  six  months,  or  both,  for  each  suoh  violatiAm." 

Passed  the  House  of  Representatives  June  3,  1935. 

^^.^^3^.  South  Tbimble,  Clerk, 

Senator  Murphy.  The  committee  will  be  in  order. 

In  the  absence  of  the  chairman  of  the  committee  and  at  his  re- 
quest, I  shall  preside  at  these  hearings.  Th(^  committee  decided  m 
executive  session  the  other  day  to  devote  the  first  day  to  hearmg  tes- 
timony of  the  opponents  of  the  bill  and  the  second  day  to  the  testi- 
mony of  the  proponents  of  the  bill. 

Senator  Bulow.  I  think  you  have  that  wrong;  it  was  2  days  to 
the  opponents  and  1  day  to  the  proponents. 

Senator  Murphy.  I  am  relying  on  the  statement  of  the  clerk  of 
the  committee.  However,  I  accept  the  correction  as  made  by  the 
Senator  from  South  Dakota.  It  is  2  days  for  the  opponents  of  the 
bill  and  one  day  for  the  proponents  of  the  bill. 

The  list  of  witnesses  is  so  very,  very  long  that  if  we  are  to  get 
through  with  these  hearings,  and  we  must  get  through  with  them  in 
the  time  specified,  it  will  be  necessary  for  each  witness  to  confine 
himself  as  closely  as  possible  to  the  text  and  to  occupy  just  as  little 
time  as  is  necessary  to  state  his  position. 

The  first  witness  is  Mr.  J.  B.  Smith.    Is  Mr.  Smith  here  ? 

Mr.  J.  B.  Smith.  Yes,  sir. 

Senator  Murphy.  Please  state  your  name  and  business. 

STATEMENT  OF  J.  B.  SMITH,  PRESIDENT,  MILLERS'  NATIONAL 

FEDERATION,  CHICAGO,  ILL. 

Mr.  Smith.  My  name  is  J.  B.  Smith.  I  am  president  of  the  Mil- 
lers' National  Federation.  I  was  in  the  milling  and  grain  business 
for  35  years  before  assuming  the  duties  of  president  of  the  Millers' 
National  Federation. 

Senator  Murphy.  Your  residence  is  where  ? 

Mr.  Smith.  Chicago. 

Senator  Murphy.  Proceed  with  your  stat«'ment  m  your  own  way. 

Mr.  Smith.  The  millers'  interests  in  this  bill  is  due  to  the  future 
market  being  a  necessary  adjimct  and  facility  of  the  milling  business 
and  without  the  futures  market  as  a  hedging  facility,  the  procedure 
in  marketing  as  regards  milling  would  have  to  be  revolutionized.  We 
are  now  appearing  in  general  opposition  to  the  entire  bill.  There  are 
certain  phases  of  it  to  which  we  are  opposed  and  relative  to  which 
we  desire  to  make  some  comment  and  recommendation. 

Millers  almost  universally  are  opposed  to  speculation  in  their  own 
business.    Nevertheless,  we  are  in  the  strange  position  of  having  to 


defend  speculation  in  order  to  retam  the  hedging  Protection  "i  the 
option  market.  Our  interest  in  the  bill  is  as  to  the  effect  it  wi  1  have 
upon  our  ability  to  hedge  our  sales  and  purchases  economically  and 
without  any  more  expense  or  speculation  than  we  now  have,  itie 
bill  appeare  to  recognize  hedging  as  a  sound  and  proper  function, 
used  to  avoid  speculation  and  market  losses.  And  if  Je^dging  is  a 
sound  procedure,  and  certainly  it  is,  it  is  the  desire  of  the  millers 
and  they  want  to  go  on  record  as  having  the  situation  so  exist  that 
hedging  in  the  options  will  not  be  interfered  with  and  so  that  it  will 
not  cost  any  more  than  it  does  now  to  hedge  and  that  it  will  be  ]ust 
as  economical.  At  the  present  time,  there  are  no  limitations  on  open 
lines.  Reports  are  required  where  the  net  position  of  a  member 
exceeds  200,000  bushels.  ,,      ,    ,      .     u     ^9 

Senator  Pope.  Two  hundred  thousand  bushels  of  wheat? 

Mr.  Smith.  That  is  right.  Senator.  Section  4  (a)  of  H.  K.  6772 
proposes  to  provide  for  fixing  a  limit.  I  see  nothing  m  here  that 
sets  a  limit.  As  I  understand  it,  it  provides  for  a  procedure  to  set  a 
limit.  In  some  of  the  previous  hearings  it  has  been  suggested  that 
that  be  2,000,000  open  interests  for  any  one  person  or  firm  and 
2,000,000  for  trading  in  a  single  day.  As  I  understand  the  provision 
of  this  bill,  however,  at  a  hearing,  any  limit  that  might  be  decided 

upon  could  be  set.  ,      i     t    •.   .• 

I  understand  also  that  it  is  not  proposed  to  apply  the  limitation 
to  bona  fide  hedging.  It  is  the  position  of  the  miUmg  industry,  and 
we  want  to  be  written  into  the  record  as  exi)ressing  that  opinion,  that 
any  limitation  on  the  amount  of  trading  will  narrow  the  market  to 
such  an  extent  that  a  constant  hedging  as  now  exists  will  not  prevail. 
The  millers  desire  to  go  on  record  with  the  statement  that  if  limi- 
tations are  placed  thereon,  there  may  be  times  when  hedging  could 
not  be  successfully  carried  out.  To  have  an  adequate  hedging  mar- 
ket, you  must  have  many  buyers  and  many  sellers,  both  hedgers  and 
speculators  in  the  market,  constantly  trading  all  the  time  in  order  to 
provide  the  hedgers  an  opportunity  to  get  in  and  out  without  a  loss. 
That  is  due  to  the  fact  that  it  would  just  simply  be  a  miracle  and 
probably  never  would  happen,  probably  never  has  happened,  that 
there  would  be  the  same  amount  of  bona-fide  buying  hedges  as  bona- 
fide  selling  hedges.  In  other  words,  the  cash  actual  transactions  of 
sellers  against  cash  holdings  could  hardly  be  expected  to  occur  against 
a  similar  situation  with  buyers.  ,     i    i   • 

It  is  my  opinion  and  the  opinion  of  the  millers  who  use  the  hedging 
market  that  speculators  take  up  that  gap  that  exists  between  the  buy- 
ers and  sellers  on  bona-fide  hedging,  and  if  you  take  the  speculator 
out,  the  probability  is  you  will  have  more  fluctuations  in  the  market 
than  now  and  not  as  steady  a  market  as  you  now  have.  I  probably 
can  express  myself  about  that  better  by  explaining  the  experience  I 
have  had  and  other  millers  have  had  with  the  St.  Louis  feed-option 
market.  There  is  an  option  market  on  millfeed,  bran,  and  shorts,  in 
St.  Louis  and  in  Kansas  City.  There  are  not  enough  traders  in  and 
out  of  that  market  to  make  it  a  good  hedging  market.  I  have  had 
the  experience  of  furnishing  orders  to  sell  certain  amounts  of  bran  or 
shorts  at  a  figure  provided  the  trade  could  be  gotten  off  and  have 
failed  to  get  the  hedge  off  entirely  because  the  market  was  so  narrow 
it  would  not  absorb  it.    At  times  when  I  have  gotten  into  that  market 
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by  going  ahead  and  getting  into  it,  by  taking  a  little  sacrifice  on  the 
hedge,  I  have  gotten  into  it  and  then  when  I  tried  to  get  out,  tried 
to  buy  myself  out,  I  have  lost  from  $2  to  $3  a  ton  because  tliere  were- 
not  enough  traders  in  the  market  to  enable  m<*  to  get  in  and  out- 

Senator  Norris.  Will  you  explain  just  what  you  mean  by  getting  in 
and  out  ? 

Mr.  Smith.  If  a  miller  sells  flour,  and  he  has  to  have  from  30  to 
60  days  run  as  a  rule  on  his  books,  that  is,  enough  flour  booked  to  keep 
operating,  that  might  mean  with  a  thousand-barrel  mill  he  would 
have  50,000  barrels  on  his  books.  For  every  Imrrel  of  flour  that  is  oa 
his  books,  there  is  about  8  pounds  of  feed  that  comes  off  the  wheat. 
Well,  he  can  hedge  and  buv  the  wheat  and  that  part  is  a  fixed  factor, 
he  has  the  flour  sold  at  a  fixed  price.  He  knows  what  his  conversion 
charges  are  but  he  has  to  take  what  he  can  get  for  the  feed  as  he 
produces  it  and  markets  it.  The  idea  is  that  if  you  had  a  good  liquid 
option  market  on  feed,  at  the  time  you  made  your  flour  sale  you  c<)uld 
step  into  the  market  and  sell  your  feed  and  eliminate  the  speculation, 
on  your  feed.    Then  you  would  have  all  the  factors  fixed. 

Senator  Norris.  The  same  conditions  would  not  apply  t-o  buying^ 
and  selling  the  feeds  that  do  apply  to  flour  and  wheat '^ 

Mr.  Smith.  To  wheat;  yes,  sir.  Senator,  the  option  market  on 
wheat  is  the  same,  it  is  the  same  on  feed  as  it  is  on  wheat.  You  can 
buy  your  hedges  the  same  way. 

Senator  Capper.  Do  they  make  use  of  that  option  market  to  any 
extent? 

Mr.  Smith.  Oh,  yes.  Senator,  they  do ;  but  the  difficulty  is  that  you 
can  only  get  off  a  limited  amount  because  if  you  go  in  there  and  try 
to  sell  the  amount  you  would  like  to  sell,  there  are  not  enough  traders 
to  take  it  and  to  get  the  hedge  off.    You  have  to  sacrifice  your  pi'ice. 

Senator  Capper.  How  does  the  speculator  enter  into  the  market  in 
the  selling  of  feed  ? 

Mr.  Smith.  It  does  not  probably  so  much  in  feed,  but  the  point  I 
am  trying  to  make  is  that  there  being  so  few  traders,  it  is  impossible 
to  hedge  properly  in  that  market  and  if  the  same  condition  prevailed 
in  the  grain  futures  market,  you  would  have  the  same  experience  in 
getting  hedges  off  on  wheat. 

Senator  Frazier.  Don't  the  millers  sell  their  feed  in  advance  just 
the  same  as  they  do  their  flour  ? 

Mr.  Smith.  You  can't  sell  feed  in  advance — sometimes  y(>u  can  sell 
it  30  days  ahead  but  you  can't  sell  it  60,  90,  or  120  days  ahead  without 
making  a  very  marked  reduction. 

Senator  Norris.  What  class  of  buyers  are  the  buyers  wliere  you 
sell  that  feed  for  future  delivery? 

Mr.  Smith.  Probably  mixers,  who  make  mixed  feeds. 

Senator  Norris.  Are  there  many  speculators  in  that  game? 

Mr.  Smith.  I  suppose  that  to  some  extent  i)robably  the  feed  mixers 
may  use  their  own  judgment  as  to  when  to  buy  and  when  to  sell.  I 
wouldn't  assume  that  there  were  a  great  many  people  that  speculated 
on  feed  like  they  do  on  wheat. 

Senator  Norris.  The  people  who  deal  in  it  deal  in  it  because  they^ 
are  using  the  products  some  way  ? 

Mr.  Smith.  That  is  right.  They  don't  have  the  advantage  of  a 
speculator  to  make  the  trading  back  and  forth  which  you  do  have  in 
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the  wheat  market.  Of  course,  the  condition  of  corn,  and  so  forth, 
does  have  effect  on  that  market,  the  supply  of  other  feeds  does  affect 
the  futures  market. 

The  millers  are  so  fearful  and  concerned  that  they  wired  me  and 
asked  me  to  appear  for  them.  They  are  concerned  about  any  limita- 
tion on  trading.  They  fear  the  mere  fact  that  there  is  a  limitation  or 
a  limitation  proposed,  the  mere  fact  that  you  can  call  a  hearing 
and  set  limits,  that  those  very  factors  themselves  will  eliminate 
speculators  from  the  market  and  make  it  a  narrow  market.  They  are 
so  concerned  about  it  that  they  have  asked  me  to  state  upon  the  record 
here  that  in  preference  to  any  such  regulation  or  provision  there  be 
made  in  lieu  thereof  some  such  provision  as  prevailed  when  they  had 
the  grain  code  and  that  that  be  substituted  in  lieu  of  this  provision. 
As  I  remember  that,  it  was  a  10-percent  initial  margin  on  lines  of 
2,000,000  bushels  and  25  percent  margin  on  all  above  that.  In  other 
words,  the  millers  very  much  prefer  such  regulation  as  you  decide  to 
make  on  speculation  brought  about  by  the  margin  route  rather  than 
by  limitation  on  trades  or  holdings. 

In  general,  that  is  my  statement. 

Senator  Norris.  I  want  to  ask  you  this  in  reference  to  your  last 
statement :  They  prefer  what  ? 

Mr.  Smith.  They  prefer  that  any  effort  that  is  made  to  control 
speculation  be  made  by  provisions  setting  the  margins  that  shall  be 
put  on  trades  rather  than  by  setting  out  definite  rules  for  limiting 
the  amount  of  trading. 

Senator  Norris.  How  could  you  do  that  ? 

Mr.  Smith.  The  amount  of  margin  that  you  have  to  put  up  would 
have  a  direct  effect  on  the  amount  of  trading  a  man  can  do.  The 
miller  recognizes  that  that  is  going  to  cost  him  somewhat  more  to 
carry  his  hedges  but  he  thinks  it  will  leave  a  more  liquid  open 
market  into  which  he  can  get  in  and  out. 

Senator  Norris.  You  would  limit  the  margin  they  would  carry  ? 

Mr.  Smith.  The  amount  of  money  they  have  to  make  up  to  make 
trades,  a  guarantee. 

Senator  Norris.  You  mean  we  would  regulate  by  statute  the 
amount  of  money  they  would  put  up  on  a  given  hedge  ? 

Mr.  Smith.  Possibly  not  by  staute  but  by  an  administrative  regu- 
lation under  it. 

Senator  Norris.  Well,  it  would  have  that  effect.  I  am  afraid  I 
still  do  not  quite  get  the  idea  that  you  have  in  mind. 

Mr.  Smith.  Well,  if  it  costs  4  cents  a  bushel  to  carry  a  hedge 
today,  let's  call  that  a  hedge  on  a  cash  holding,  an  actual  bona-fide 
hedge  operation.  A  speculator  that  had  to  pay  25  percent  or  15 
percent  or  20  percent  of  the  value  of  the  grain  would  be  very  much 
less  inclined  to  carry  a  large  line  if  it  cost  him  three  or  four  or  five 
times  as  much  to  carry  it  as  now  when  you  have  the  present  regula- 
tion. 

Senator  Norris.  You  mean  by  that  that  the  percentage  of  the 
value  they  have  got  in  the  product  should  be  regulated  ? 

Mr.  Smith.  As  I  remember,  under  the  grain  code,  on  bona-fide 
hedging,  the  trader  had  to  put  up  10  percent  of  the  value  of  the 
grain. 
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Senator  Norris.  Would  they  increase  or  decrease  that  peixentage? 

Mr.  Smith.  On  speculators  at  that  time  they  had  it  up  to  25 
percent  of  the  value  of  the  grain,  on  all  above  2,000,000  bushels, 
I  think  it  was. 

Senator  Norris.  That  is,  they  were  required  to  put  up  25  i)ercent? 

Mr.  Smith.  The  exchanges  regulated  that  themselves  and  made 
them  put  it  up. 

Senator  Norris.  What  was  the  real  purjiose  of  that?  Did  that 
limit  the  hedging  then  or  have  a  tendency  to  do  it  ? 

Mr.  Smith.  I  think  they  felt  they  could  control  speculation  that 
way. 

Senator  Norris.  In  reality,  they  made  it  unprofitable  ? 

Mr.  Smith.  Well,  they  made  it  more  expensive. 

Senator  Norris.  That  would  be  the  same  thing. 

Mr.  Smith.  Yes ;  that  is  probably  a  better  way  to  state  it. 

Senator  Pope.  Mr.  Smith,  aren't  there  some  regulations  now  by 
the  grain  futures  administration  both  on  wheat  futures  and  on  rye 
and  barley  futures?  For  instance,  I  have  l)efore  me  the  complaint 
in  the  Cutten  case  where  it  is  alleged  that  Mr.  Cutten  on  a  great 
many  different  davs  had  more  than  500,000  bushels  of  open  commit- 
ments of  wheat  and  more  than  200,000  bushels  of  oats  and  rye 
on  certain  days.  Isn't  there  a  limitation  now  by  the  regulation  of 
the  grain  futures  administration? 

Mr.  Smith.  I  don't  remember  that  there  was  a  limitation.  It 
seems  to  me  that  there  was  a  provision  whereby  the  Secretary  of 
Agriculture  and  one  or  two  others  could  call  a  hearing  and  Jiiake  an 
investigation  of  whether  or  not  a  man  was  carrying  an  excessive  line. 
I  am  not  so  familiar  with  that  as  I  should  be. 

Senator  Pope.  On  this  whole  complaint,  the  complaint  is  that  he 
carried  amounts  in  excess  of  these  figures  which  I  have  used? 

Mr.  Smith.  There  may  be  a  limit  there. 

Senator  Pope.  I  think  there  is  a  limit  of  500,000  bushels  of  wheat 
futures  and  200,000  on  rye  and  barley. 

Mr.  Smith.  I  think  that  is  right. 

Senator  Pope.  Are  those  limits  objectionable? 

Mr.  Smith.  I  don't  think  that  the  millers  would  object  to  anything 
that  was  felt  wise  to  restrict  dangerous  manipulative  lines ;  no. 

Senator  Pope.  They  accept  bona-fide  hedging  in  this  law,  as  it  is 

defined.  *  •     ,     #        i 

Mr.  Smith.  Their  fear  of  it,  as  I  stated  awlule  ago,  is  the  fact  that 
you  do  set  up  the  machinery  for  limitations  and  hearings,  and  their 
fear  of  it  is  that  it  will  drive  the  speculators  out  of  the  market  to  such 
an  extent  that  there  will  not  be  the  trading  back  and  forth  that  there 
is  today.  The  mere  fact  that  those  provisions  exist  will  eliminate 
some  of  the  speculators  that  carry  a  great  deal  of  wheat  after  it  has 

left  the  farm.  ,     ,      r^     • 

Senator  McNary.  Mr.  Smith,  this  bill  is  to  expand  the  Grain 
Futures  Act.  I  think  from  your  testimony  your  objection  to  the  ex- 
pansion is  to  section  4,  which  reads,  omitting  some  unnecessary 
words — 

excessive  speculation  in  any  commodity  under  contracts  of  sale  of  such  com- 
modity for  future  delivery  made  on  or  subject  to  the  rules  of  contract  markets 
causing  sudden  or  unreasonable  fluctuations  or  unwarranted  changes  in  the  price 
of  such  commodity,  is  an  undue  and  unnecessary  burden  on  interstate  commerce 
in  such  commodity. 


You  don't  want  Congress  to  make  any  effort  to  restrict  excessive 
speculation,  particularly  when  it  causes  sudden  or  unreasonable  fluc- 
tuations or  unwarranted  changes  in  the  price  of  that  commodity  ?  Is 
that  the  burden  of  your  objection  to  this  bill  ? 

Mr.  Smith.  Well,  it  leaves  in  someone  else's  hands  or  someone's 
hands  to  decide  what  is  excessive  speculation. 

Senator  McNary.  Are  you  here  defending  excessive  speculation 
that  causes  unreasonable  fluctuations? 

Mr.  Smith.  No;  I  am  attempting  to  defend  an  open  market  in 
which  we  can  hedge. 

Senator  McNary.  I  think  you  can  do  that  under  the  present  act. 
This  directs  itself  to  that  thing  which  was  considered  an  evil  and 
which  is  called  excessive  speculation.  I  don't  think  anyone  can  defend 
speculation  that  brings  about  unreasonable  fluctuations  or  unwar- 
ranted changes  in  the  price  level  of  a  commodity.  Do  you  defend 
that  ? 

Mr.  Smith.  No;  except  this,  that  the  provisions  here  fix  that  who- 
ever decides  that  can  set  what  they  consider  to  be  excessive  specula- 
tion. 

Senator  McNary.  How  would  you  remedy  that  to  meet  your  propo- 
sition ?  If  you  are  offended  by  their  excessive  speculation  and  think 
it  is  a  practice  that  should  be  controlled,  how  would  you  do  it  ? 

Mr.  Smith.  I  think  I  would  attempt  to  do  it  by  placing  a  burden 
on  the  amount  of  margins  you  had  to  put  up. 

Senator  McNary,  I  heard  that  statement  a  moment  ago.  I  can't 
conceive  that  that  would  be  a  practice  that  you  could  indulge  or 
follow  as  a  practicable  means.  Do  you  fear  that  the  restrictions  placed 
here  in  attempting  to  eliminate  this  practice  would  injure  the  reason- 
able speculative  phases  of  the  market  ? 

Mr.  Smith.  It  will  injure  the  ability  of  bona-fide  hedges  to  hedge 
and  get  in  and  out  of  the  market  without  losses. 

Senator  Pope.  Do  you  object  to  this  definition  of  hedging  which 
is  given  in  the  bill? 

Mr.  Smith.  How  does  that  read? 

Senator  Pope.  It  appears  in  subsection  3,  on  page  6 : 

For  the  purposes  of  this  paragraph  bona-fide  hedging  transactions  shall' 
mean  sales  of  any  commodity  for  futuie  delivery  on  or  subject  to  the  rules 
of  any  board  of  trade  to  the  extent  that  such  sales  are  offset  in  quantity  by 
the  ownership  or  purchase  of  the  same  cash  commodity  or,  conversely,  pur- 
chases of  any  commodity  for  future  delivery  on  or  subject  to  the  rules  of  any 
board  of  trade  to  the  extent  that  purchases  are  offset  by  sales  of  the  same 
cash  commodity. 

Mr.  Smith.  That  is  bona-fide  hedging ;  yes ;  somebody  owns  a  com- 
modity and  is  selling  an  option  against  it. 

Senator  Pope.  That  is  a  fair  definition  of  hedging  ? 

Mr.  Smith.  Yes;  I  think  it  is 

Senator  Pope.  Since  that  is  exempted  and  no  limits  placed  upon 
hedging  under  that  definition,  wouldn't  that  be  fair  to  traders  i 

Mr.  Smith.  That  part  there  is  all  right,  except,  as  I  stated  a  while 
ago,  the  limitation  on  trading  does  aSect  your  ability  to  get  your 
hedges  in  or  out.  I  have  had  this  experience,  running  a  line  of  35 
elevators,  taking  in  50  to  100  thousand  bushels  of  wheat  a  day;  let  me 
state  it  this  way — ^taking  in  50,000  bushels  a  day,  the  mill  that  day 
might  sell  10,000  but  have  it  in  flour.  All  the  flour  sales  may  ba 
covered  with  cash  wheat,  and  are.    That  leaves  me  with  about  40,000 
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bushels  of  cash  wheat  I  have  taken  in  from  the  farms.  I  afti  not  con- 
cerned as  long  as  I  can  hedge ;  I  would  like  to  pay  the  farmer  a  dollar 
and  a  half  or  $2  or  more,  because  I  can  make  more  money  if  I  do. 
I  go  down  to  the  futures  market  and  sell  40,000  May  or  September 
or  whatever  it  is,  and  as  long  as  I  can  do  that,  without  taking  a  cent 
loss  or  a  half  a  cent  loss  or  a  2-cent  loss,  I  can  maintain  my  price  out 
in  the  country  and  pay  the  farmer  any  price  that  is  going  and  not 
be  concerned  about  it  at  all. 

Senator  Pope.  You  can  do  that  under  this  definition? 

Mr.  Smith.  Yes;  but  if  you  narrow  the  market,  trader's  may  not 
take  my  hedges  and  it  will  drop  down  a  cent  or  two. 

Senator  McNary.  Have  you  found,  due  to  the  limitations  in  the 
Grain  Futures  Act,  any  difficulty  in  speculation  and  hedging? 

Mr.  Smith.  Yes ;  there  have  been  times  when  I  couldn't  get  hedj^es 
without  taking  a  cent  decline  on  them  because  there  was  little  trading 
in  the  market.  . 

Senator  McNary.  Has  it  affected  injuriously  the  marketing  con- 
ditions that  obtain  in  commodities? 

Mr.  Smith.  Only  to  this  extent:  If  you  find  that  conditions  pre- 
vailing, you  either  quit  taking  the  wheat  in  the  country  or  you  lower 
the  price  enough  to  take  up  that  slack. 

Senator  McNary.  I  recall,  as  a  member  of  this  committee,  when 
we  were  discussing  the  Grain  Futures  Act  in  the  almost  unlimited 
hearings  that  you  complained  then  about  the  very  thing  that  you 
are  complaining  about  now — you  thought  it  would  destroy  specula- 
tion in  grain  and  thereby  injure  the  price  level.  It  has  not  occurred 
at  all.  This  is  simply  to  control  excessive  siK*culation  when  it  causes 
sudden  or  unreasonable  fluctuations  or  unwarranted  changes  in  the 
price  of  the  commodity,  leaving  the  definition  of  hedging  the  same 
as  it  is  in  the  old  bill. 

Mr.  Smith.  May  I  ask.  Senator,  what  would  be  excessive  specula- 
tion ?     How  would  that  be  determined  ? 

Senator  McNary.  You  are  an  expert  and  I  am  just  a  mere  Mem- 
ber of  Congress.  I  would  rather  have  your  views  on  that.  I  have 
my  own. 

Mr.  Smith.  I  have  asked  many  millers  and  many  grain  men  what 
would  be  excessive  speculation  and  they  don't  seem  to  be  able  ta 
know  themselves. 

Senator  McNary.  The  bill  itself  says  **causing  sudden  or  un- 
reasonable fluctuations  or  unwarranted  changes  in  the  price  level."" 

Mr.  Smith.  Excessive  speculation  would  Ije  pretty  much  a  matter 
of  opinion,  that  of  whoever  had  the  power  to  regulate  it. 

Senator  Capper.  Didn't  we  have  an  example  when  Mi-.  Cutten 
ran  away  with  the  market  and  had  control  of  it  to  the  injury  and 
harm  of  the  sellers  and  buyers  who  were  in  the  market  for  legitimate 
purposes  and  the  Department  had  to  attempt  to  stop  it? 

Mr.  Smith.  Well,  if  you  sell  short,  the  time  comes  when  you  have 
to  buy  back. 

Senator  Capper.  Is  it  in  the  interest  of  the  market  to  have  a  man 
like  Cutten  in  control  of  the  market  and  dealing  in  millions  of 
bushels  of  paper  wheat  and  with  the  market  out  of  the  hands  of 
those  who  are  supposed  to  be  laying  down  the  rules  under  which 
fair  trading  shall  be  done  on  an  honest  basis? 


Mr.  Smith.  The  millers  are  not  trying  to  attempt  any  defense 
of  those  people. 

Senator  Capper.  I  think  that  is  what  the  provisions  of  this  bill 
are  attempting  to  do,  to  eliminate  the  possibility  of  men  like  Cutten 
having  control  of  the  grain  trade  as  we  find  it  in  these  great  markets, 
for  instance,  the  market  at  Chicago. 

Senator  Pope.  For  instance,  Mr.  Smith,  Mr.  Cutten  had  several 
million  bushels  open  commitments  under  35  different  accounts  in 
the  names  of  his  relatives  and  friends,  and  the  Circuit  Court  of 
Appeals  found  that  he  was  manipulating  the  market  and  he  could 
do  so  under  this  bill  because  this  law  as  it  now  stands  does  not  apply 
to  past  offenses. 

Mr.  Smith.  Could  he  do  it  under  the  present  bill  ? 

Senator  Pope.  No;  it  has  been  amended.  There  are  some  very 
strenuous  penalties  in  here  for  doing  that  sort  of  thing.  A  peni- 
tentiary offense  now  applies  to  that  sort  of  thing.  Heretofore,  all 
that  could  be  done  was  to  take  away  your  privileges  of  trading 
on  the  market  for  2  years.  There  is  some  very  strong  language 
here.  The  Circuit  Court  of  Appeals  found  that  Cutten  did  the 
very  thing  that  this  bill  prohibits. 

Senator  NoRRia.  As  I  understand  it,  he  was  doing  these  things, 
but  there  was  no  law  at  that  time  to  punish  him  for  it.  That  is 
one  of  the  objects  of  this  bill,  is  it  not  ? 

Senator  Pope.  Yes. 

Senator  Norris.  If  he  did  the  same  thing  and  this  bill  were  law, 
he  would  be  liable  ? 

Senator  Pope.  Yes.  The  law  as  it  now  stands  does  not  apply  to 
past  offenses.  It  was  shown  that  for  2  or  3  years  he  had  done  all 
of  these  things,  practically  cornered  the  market  and  had  violated 
the  regulations  of  the  grain  futures  administration  and  the  Chicago 
Board  of  Trade  and  had  had  a  very  serious  effect  upon  the  market. 
The  Circuit  Court  of  Appeals  found  that  he  had  done  all  of  those 
things  but  because  our  present  law  does  not  apply  to  past  offenses, 
he  got  out  entirely.  The  Circuit  Court  of  Appeals  found  that  he 
did  violate  the  law.  Therefore,  this  law  amends  it  so  that  you  can 
catch  a  man  like  that  and  also  put  into  the  law  the  power  to  limit 
trading. 

Mr.  Smith.  Senator,  I  would  like  to  make  this  statement:  The 
millers  have  this  feeling  about  the  bill,  that  the  provisions  of  this 
bill  permit  the  setting  of  a  limit,  and  jet  no  limit  is  set  in  it  though. 
Under  its  provisions,  however,  I  think  they  could  set  it,  if  they 
chose  to  do  so,  at  a  million  or  a  half  a  million.  They  might  set  it 
at  a  quarter  of  a  million.  They  could  set  it  at  whatever  they  felt 
like  setting  it.  When  you  get  loaded  up  with  a  million  or  two  mil- 
lion bushels  of  wheat,  that  is  not  a  very  large  operation — many  of 
them  out  in  Kansas  do  that — ^but  with  your  hedges  out,  it  would  not 
be  a  very  comfortable  feeling  to  know  that  the  limitations  on 
lines  could  be  limited  after  you  have  that  line  out. 

Senator  Schwellenbach.  Are  you  referring  to  a  bona  fide  hedg- 
ing operation? 

Mr.  Smith.  Yes;  because  the  time  comes  when  you  have  got  to 
get  out. 

Senator  Schwellenbach.  This  act  does  not  prevent  bona  fide 
hedging? 
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Mr.  Smith.  Yes;  but  we  have  got  our  option  trades  out;  you  have 
to  do  it  when  you  deliver  your  cash  wheat  or  sell  your  flour.  If  you 
narrow  the  market  so  there  are  not  enough  traders  in  there  to  get 
in  and  out,  it  affects  the  bona  fide  hedger. 

Senator  Schwellenbach.  Did  I  understand  you  to  say  that  the 
millers  were  willing  to  have  this  margin  limitation  or  margin 
requirement  apply  to  bona  fide  hedging  as  well  as  speculation? 

Mr.  Smith.  They  suggested  to  me  to  make  a  recommen<lation  to 
the  committee  here  that  in  lieu  of  limitation  on  lines,  that  a  pro- 
vision be  made  for  controlling  speculation  by  the  amount  of  margins 
to  be  put  up. 

Senator  Schwellenbach.  Would  that  apply  to  all,  including  bona 
fide  hedging? 

Mr.  Smith.  I  think  it  would ;  yes ;  and  it  would  be  more  expensive 
than  it  is  today  because  we  would  have  more  money  up  on  hedges 
but  they  prefer  to  take  that  rather  than  limitations. 

Senator  Murphy.  In  your  opinion,  the  effect  of  that  would  be  to 
limit  speculation? 

Mr.  Smith.  That  is  the  belief  of  the  millers. 

Senator  Capper.  What  effect  would  an  impartial  Government 
agency  having  the  power  to  check  the  speculative  sales  when  they 
become  convinced  that  the  speculators  are  going  beyond  all  reason 
and  jeopardizing  the  proper  conduct  of  the  market,  have?  Do  the 
millers  object  to  that? 

Mr.  Smith.  No  ;  but  they  prefer  that  you  do  it  by  this  otlier  route. 

Senator  Capper.  You  have  got  to  give  some  agency  some  author- 
ity to  determine  what  sort  of  regulations  would  be  fair  in  the 
conduct  of  that  market.  You  object  to  giving  the  Government  that 
power,  that  authority  ? 

Mr.  Smith.  I  think  you  ought  to  put  it  right  back  up  to  the 
exchanges  to  regulate  those  things  so  you  don't  have  complaints 
about  excessive  speculation. 

Senator  Capper.  You  would  put  it  in  the  hands  of  the  Board  of 
Trade  to  say  what  is  fair? 

Mr.  Smith.  Yes,  because  I  think  they  know  how  to  do  it,  and  I 
think  they  would  do  it  if  they  knew  what  would  happen  to  them  if 

they  didn't. 

Senator  Murphy.  If  we  are  to  make  any  progress  with  these  wit- 
nesses, we  shall  have  to  proceed.  Have  you  concluded  your  state- 
ment, Mr.  Smith? 

Mr.  Smith.  I  have. 

Senator  McNary.  Do  you  care  if  I  make  this  statement  on  the  rec- 
ord? I  have  a  very  interesting  and  comprehensive  letter  from  Mr. 
M.  W.  Thatcher  of  Washington,  representing  the  Farmers  National 
Grain  Corporation,  covering  this  bill.  It  discloses  a  splendid  analy- 
sis of  it  particularly  from  their  standpoint,  and  I  should  like  to  have 
it  inserted  in  the  record  following  that  statement: 

Fabmebs  National  Grain  Corporation, 

Chioago,  April  20,  1936, 
Hon.  Charles  L.  MoNary, 

Senate  Office  Building,  Washington,  D.  O. 
My  Del\r  Senator:  The  Senate  Committee  on  Ajfriculture  and  Forestry  has 
scheduled  2  "days'  hearings,  Tuesday  and  Wednesday  next,  to  afford  to  the 
representatives  of  commodity  exchanges  opportunity  to  oppose  the  commodity 
exchange  bill  (H.  R.  6772). 


For  your  information,  we  offer  the  following  summary  of  the  more  important 
objectives  sought  by  the  bill: 

1.  To  correct  a  defect  in  the  present  act  (1922),  disclosed  in  a  decision  of  the 
United  States  Circuit  Court  of  Appeals,  No.  5467,  October  term  1935,  October 
seission  1985. 

2.  To  prohibit  excessive  speculation. 

3.  To  register  commission  merchants  handling  funds  of  the  public  and  floor 
brokers  executing  the  orders.  The  registration  would  beJ  subject  to  suspen- 
sion or  revocation  for  cause, 

4.  To  safeguard  margins  deposited  by  the  public,  declaring  it  to  be  unlawful 
for  commission  merchants  to  use  such  funds  for  their  own  private  operations 
or  to  extend  credit  to  others. 

5.  To  minimize  cheating  or  fraudulent  practices  by  outlawing  "Trading  in 
privileges"  (puts  and  calls),  wash  sales,  cross  trades,  accommodation  trades, 
and  other  fictitious  transactions. 

6.  To  prohibit  commission  merchants  and  floor  brokers  from  taking  customers? 
orde^  into  their  own  account. 

7.  I'o  provide  protection  to  cooperative  associations  of  producers.  The  pres- 
ent law  requires  the  admission  to  "Contract  Markets"  of  cooperative  associa- 
tions complying  with  certain  statutory  provisions.  Needed  protection  to  such 
cooperatives  is  provided  which  would  prevent  the  arbitrary  suspension  or  ex- 
pulsion from  membership  of  such  cooperatives  by  commo<Hty  exchanges:  and 
it  would  not  be  possible  to  deprive  cooperatives  of  the  rights  and  privileges 
of  contract  membership,  meanwhile  forcing  them  to  await  the  result  of  litiga- 
tion arising  from  the  appeal  by  a  commodity  exchange  of  an  order  of  the  Grain 
Futures  Commission  (Secretaries  of  Agriculture  and  Commerce  and  the  Attor- 
ney General)  to  the  courts.  The  bill  proposes  to  amend  the  present  act  so 
that  the  rights  of  cooperative  associations  on  exchanges  would  be  expretssiy 
preserved  pending  such  appeal. 

8.  Under  the  present  act,  the  penalty  for  violation  of  the  act  by  a  commod- 
ity exchange  is  the  suspension  or  revocation  of  contract  market  designation 
of  such  exchange  by  the  Commission  created  by  the  Grain  Futures  Act.  The 
imposition  of  such  penalty  would  penalize  innocent  producers  through  the 
closing  of  their  market.  This  situation  would  be  remedied  by  the  present  bill 
which  provides  that,  in  lieu  of  revoking  the  designation  of  a  contract  market, 
the  Commission  may  direct  the  market  to  cease  and  desist  from  its  violation 
of  the  act;  failure  of  the  market  to  comply  with  such  cease  and  desist  order 
subjecting  it  to  a  fine  of  not  more  than  $10,0(X),  or  its  officers  to  imprisonment 
for  not  more  than  1  year,  or  both  such  fine  and  imprisonment. 

9.  Under  the  provisions  of  section  6  (b)  of  the  present  act,  trading  privileges 
on  contract  markets  may  be  denied  violators  of  the  act  only  by  order  of  the 
Commission  created  by  the  act.  The  bill  amends  this  section  so  as  to  em.- 
power  the  Secretary  of  Agriculture  to  proceed  against  individual  violators  and 
thus  obviates  the  necessity  of  convoking  a  Commission  composed  of  three 
members  of  the  President's  Cabinet  in  order  to  deal  with  violations  by  in- 
dividual traders  on  the  commodity  exchanges. 

Speaking  for  the  grain  producers'  cooperative  associations,  your  attention  is 
invitetl  to  the  conduct  of  grain  exchangres,  particularly  the  Chicago  Board  of 
Trade — which  handles  70  to  80  percent  of  all  the  trades  in  grain  futures 
handled  in  the  United  States, 

The  Chicago  Board  of  Trade  was  organized  in  1848  and  was  developed  in 
concert  and  collusion  with  the  building  of  the  railroad  transp<»rtation  system, 
banking  houses,  and  the  grain  elevator  facilities  with  their  "system"  of  making 
prices  for  the  producers'  grain.  There  is  not  one  Senator  familiar  with  that 
sordid  history  covering  the  past  88  years  who  would  be  content  to  stop  with 
the  present  bill  (H.  R.  6772), 

The  files  of  the  Grain  E^itures  Administration  are  filled  w^ith  unhappy  his- 
tory and  experiences  encountered  during  the  12  years^  administration  of  the 
present  law.  Year  after  year  their  annual  reiwrts  make  certain  disclosure  of 
fraud  and  malpractice,  and  request  the  Congress  to  provide  remedial  legisla- 
tion to  enable  the  Department  to  operate  more  effectively  in  the  public  interest. 

During  the  88  years  of  monopoly  by  the  Chicago  Board  of  Trade,  the  press 
has  recorded  many  stories  of  gambling  orgies  resulting  in  failures,  suicides, 
embezzlements,  and  cornere  of  markets.  No  one  has  been  able  to  portray  in 
the  press  the  incalculable  loss  of  money  and  homes  borne  by  the  toiling  farm 
families. 

We  particularly  urge  your  reading  the  reports  of  the  Grain  Futures  Ad- 
ministration for  the  years  ended  June  30,  1934—35,     Several  important  cases 


V 

^ 


20 


TO  AMEND   THE   GRAIN    FUTURES   ACT 


are  therein  reviewed;  also  the  litigation  between  the  Board  of  Trade  and  the 
grain  cooi)eratives ;  also  the  "price  collai>se"  during  July  1933. 

Picture  the  follo\\ing:  The  President,  the  Congress,  and  an  army  of  em- 
ployees engaged  in  the  program  known  as  the  A.  A.  A.  to  carry  relief  to  the 
wheat  farmers,  amongst  others.  On  July  9,  1933,  the  Secretary  of  Agriculture 
declared  the  imposition  of  a  30-cent  rate  of  pr<i('essing  tax  on  each  bushel 
of  wheat  processed.  This  tax  yielded  to  the  farmer  about  28  cents  i)er  bushel 
on  the  wheat  domestically  ccmsumed — which  represented  about  15  cents  per 
bushel  on  the  total  historic  production.  On  July  19,  1933  (10  dajs  aftei-  the 
official  declaration  referred  to)  one  group  of  sp*'culators  in  Chicjigo  wheat 
futures  broke  the  market  28  cents  per  bushel.  This  occurred  at  the  time  the 
■winter  wheat  liarvest  was  going  to  market.  The  farmers  suffered  loss  of  in- 
€ome  in  marketing  all  of  their  grain  as  the  result  of  the  repercussions  from 
that  price  debacle. 


BUCKETING    OF    ORDEBS    AND    CHELVTING    BY    MEANS    OF    CEOSS    TRADKS,    ETC, 

It  has  been  generally  assumed  that  bucketing  of  orders  and  clieating  and 
fraud  in  connection  with  the  handling  of  customers'  orders  cannot  take  place 
on  the  so-called  "legitimate  exchanges",  i.  e.,  tlhjse  that  have  been  lictMised 
under  the  Grain  Futures  Act  to  maintain  futures  markets  for  grain.  This 
idea,  of  course,  has  been  furthered  by  the  exchanges,  who  like  to  emphasize 
that  they  are  under  close  governmental  supervision.  This  is  very  far  from 
ihe  facts. 

The  Grain  Futures  Act  does  not  deal  with  these  practices.  The  exchanges 
have  always  claimed  that  such  practices  were  in  violation  of  their  rules,  that 
they  could  not  occur  and  if  they  did  occur  they  were  adequately  covered  by 
State  laws.  But  they  do  occur.  Grain-exchange  rules  mean  nothing  as  ap- 
plied to  this  sort  of  thing  because  no  effort  Is  made  on  the  part  of  the  exchanges 
to  discover  the  practices,  and  when  pointed  out  their  stock  reply  i«  that  these 
things  cannot  happen  because  they  are  prohibited  l»y  rule. 

Practices  of  the  kind  mentioned  were  brought  forcibly  to  the  attention  of 
the  grain  exchanges  In  1930,  when  the  Grain  Futures  Administration  brought 
proceedings  against  three  brokers  on  the  Chicago  Board  of  Trade  {Secretary 
of  Agriculture  v.  W.  B.  Masscy,  John  S.  Reddy  and  Philip  J.  Reddy.  See  1934 
Annual  Report  of  Grain  Futures  Administration).  T^vo  of  these  brokers,  with 
the  connivance  of  the  third  broker,  were  taking  customers'  orders  into  their 
own  accounts  at  prices  arbitrarily  established  by  themselves  and  in  a  manner 
so  as  to  give  them  a  "cut-In"  on  prices  which  should  have  gone  to  the  cus- 
tomers. The  Government  attempted  to  establish  that  this  tampering  with 
prices  In  respect  to  Individual  orders  was  price  manipulation.  In  dismissing 
the  case,  the  Commission  consisting  of  the  Secretary  of  Agriculture,  the  Sec- 
retary of  Commerce,  and  the  Attorney  General  said  : 

"While  practices  of  the  character  here  involved  may  be  detrimental  to 
customers  and  may  even  amount  to  fraud,  we  nevertlieless  find  difficulty  in 
adopting  the  view  that  these  constituted  manipulations  of  the  market  price 
of  grain  within  the  meaning  of  the  Grain  Futures  Act.  We  believe  the 
terms  "manipulate"  and  "manipulation"  as  used  in  the  act  relate  to  efforts 
to  stimulate  or  depress  the  market  price  of  grain.  We  do  not  believe  that 
they  apply  to  practices  between  brokers  and  their  principals  where  the  failure 
of  customers  to  receive  the  benefit  of  full  market  price  grows  primarily  out 
of  acts  which  In  reality  amount  to  breach  of  duty  Imposed  by  a  fiduciary 
relation." 

One  of  the  brokers  in  the  above-mentioned  case  was  suspended  by  the 
Chicago  Board  of  Trade.  He  was  first  suspended  for  6  days  and  when  the 
Government  showed  Its  dissatisfaction  with  this  disposal,  a  suspension  period  of 
2  years  was  imposed.  The  board  of  trade  did  absolutely  nothing  as  regards 
the  other  two  brokers  who  were  equally  responsible. 

ThHt  this  was  not  an  Isolated  case  Is  indicated  in  the  House  hearings  on  this 
bill  (H.  R.  3009)  February  5,  7,  and  8,  1985,  wherein  on  page  71  an  official 
of  the  Grain  Futures  Administration  testified  that  about  that  time  It  had 
a  list  of  24  persons  and  firms  where  cross  trading  and  bucketing  of  orders 
was  observed,  all  in  Chicago.  The  same  official  testified  that  accountants, 
examining  the  records  of  15  of  the  most  active  clearing  members  of  the  Kansas 
City  Board  of  Trade,  found  that  nine  of  the  15  firms  all  engaged  In  some 
form  of  cross  trading  or  one-sided  trading  and  that  during  the  month  of  April 
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1931  these  nine  firms  had  transactions  of  this  kind  amounting  to  nearly  2,000,- 
000  bushels  of  wheat,  which  was  more  than  10  percent  of  the  total  business  done 
by  the  nine  firms  during  that  month. 

Take  a  more  recent  case.  On  September  17,  1935,  the  Secretary  of  Agri- 
culture filed  complaint  against  Simon  Wexler,  a  member  of  the  Chicago  Board 
of  Trade,  charging  respondent  with  filing  inaccurate,  incorrect,  and  false 
reports  of  his  position  in  the  market.  The  complaint  sets  forth  that  "respond- 
ent, by  means  of  false  reports  and  the  use  of  fictitious  aocount^^,  reported 
fictitious  trades  as  actual  trades,  caused  the  Issuance  of  false,  misleading, 
and  Inaccurate  market  Information,  set  up  fictitious  losses,  made  various  and 
divers  wash  sales  and  cross  trades  at  manipulated  and  arbitrarily  established 
prices,  and  otherwise  manipulated  and  attempted  to  manipulate  the  price 
of  grain." 

The  complaint  lists  a  long  series  of  cross  trades  made  during  the  years 
1983  and  1984.  The  actual  number  of  days  on  which  the  fictitious  trades 
occurred  numl>ered  only  14,  but  the  fictitious  trades  amounted  to  the  enonnous 
sum  of  14,910,000  bushels.  Six  million  bushels  of  this  was  In  rye  futures 
and  on  one  day  the  fictitious  trading  In  July  rye  amounted  to  93  percent  of  the 
total  trading  In  July  rye  on  the  Chicago  Board  of  Trade.  This  is  a  strange 
kind  of  market  to  be  found  on  one  of  the  so-called  legitimate  grain  exchanges. 

The  Wexler  case  is  still  pending  before  the  Commission.  Inquiry  at  the 
office  of  Grain  Futures  Administration  brought  the  Information  that  Mr. 
Wexler  has  made  answer  admitting  his  failure  to  file  reports  and  waiving 
hearing,  but  denying  other  charges  and   inferences  to  be  drawn   therefrom. 

So  long  as  the  future  trading  system  is  deemed  necessary  in  the  marketing 
of  grain  and  since  It  is  supported  mainly  by  small  traders  scattereil  all  over 
the  country  who  are  not  members  of  any  exchange,  and  so  long  as  we  have 
legislation  pui*porUng  to  supervise  future  tradmg,  there  seems  to  be  no  good 
reason  why  these  nefarious  practices  should  not  be  brought  within  the  pur- 
view of  the  law.  If  the  exchanges  themselves  regard  these  practices  so 
seriously  as  to  prohibit  them  by  rule,  then  they  should  also  welcome  the 
strong  arm  of  the  Government  in  helping  to  put  meaning  into  the  rules. 

EFFECT  OF  BOARD  OF  TRADE  RULES 

1.  Cross  trading  and  fictitious  transactions  are  In  violation  of  the  Chicago 
Board  of  Trade  rules.  Why  has  not  the  board  of  trade  expelled  Simon 
Wexler?  It  has  not  even  shown  enough  interest  in  the  matter  to  conduct  an 
investigation.  Perhaps  It  does  not  even  believe  Wexler's  admission  that  cer- 
tain of  the  charges  were  true. 

2.  Manipulation  of  prices  and  failure  to  file  reports  required  under  the 
Grain  Futures  Act  are  In  violation  of  the  rules  of  the  Chicago  Board  of  Trade. 
Why  has  not  the  board  of  trade  expelled  Arthur  Cutten?  It  must  have  heard 
of  the  charges  filed  against  him.  It  must  be  informed  of  what  the  Circuit 
Court  of  Appeals  In  Chicago  said  about  the  evidence  of  his  wrongdoing.  The 
Chicago  Board  of  Trade  does  not  need  to  worry  about  the  past  tense  of  section 
6  (b)  of  the  Grain  Futures  Act.  It  can  expel  anyone  for  almost  any  cause 
it  sees  fit,  Including  that  Intangible  and  fanciful  crime  described  In  their 
rules  as  reflecting  on  the  good  name  of  the  association. 

3.  Corners  are  also  in  violation  of  Chicago  Board  of  Trade  rules.  Why  did 
not  the  board  of  trade  expel  Thomas  M.  Howell  for  corning  July  com  In  1981? 
It  must  have  heard  of  the  charges  filed  by  the  Secretary  of  Agriculture.  It  must 
be  familiar  with  the  findings  of  the  Commission  that  Howell  did.  In  fact, 
comer  and  attempt  to  corner  the  1981  July  com. 

4.  Cross  trading  and  cheating  and  fraud  are  in  violation  of  the  board  of 
trade  rules.  Why  did  not  the  Chicago  Board  of  Trade  expel  John  S.  Re<Uly  and 
Philip  J.  Reddy,  who  were  equally  guilty  with  William  B.  Massey,  In  the  case 
brought  by  the  Secretary  of  Agriculture  in  1930?  The  Chicago  Boanl  of  Trade 
is  not  hampered  by  the  strict  rules  of  interpretation  applied  to  the  Grain 
Futures  Act  by  the  Commission  in  that  case. 

The  Chicago  Board  of  Trade  does  expel  members  for  violation  of  rules.  Yes ; 
it  expelled  Thomas  Y.  Wickham  some  time  ago  for  alleged  violation  of  its 
margin  rules  by  his  firm,  occurring  while  Mr.  Wickham  was  In  China.  In  the 
Wickham  case,  the  clique  In  control  of  board  of  trade  affairs  had  something  to 
gain  by  eliminating  Mr.  Wickham'  as  vice  president  and  as  the  logical  next 
president  of  the  Chicago  Board  of  Trade  and  because  he  was  known  for  his 
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ontspolien  criticism  of  the  way  the  Rosenbaum  Grain  Corporation  had  been 
permitted  to  dominate  the  Board  of  Trade. 

The  answer  to  all  these  questions  is  simply  this:  That  board  of  trade  rules 
are  a  handy  thing  to  have  to  talk  about  when  the  question  of  legislation  Is  up 
and  they  are  a  convenient  tool  by  which  to  get  rid  of  individuals  who  do  not 
approve  everything  done  in  the  name  of  the  board  of  trade. 

But  the  best  thing  about  them  is  that  members  who  stand  in  with  the  crowd 
in  control  do  not  need  to  worry  about  going  to  jail  if  they  violate  them.  Aside 
from  this,  and  from  the  standpoint  of  protecting  the  public,  the  rules  mean 
exactly  nothing. 

We  hope  that  this  material  will  assist  you  in  consideration  of  the  testinw>ny 
given  by  opponents  and  proponents  of  the  bill. 
Respectfully  yours, 

M.  W.  Thatcher, 
Washington  Represetitative,  Farmers  liational  Grain  Corporation. 

Senator  Murphy.  Without  objection,  it  will  appear  in  the  record. 

Thank  you  very  much,  Mr.  Smith. 

Before  you  proceed  with  your  testimony,  Mr.  Boylan,  may  I  sug- 
gest that  this  great  long  list  of  witnesses  that  you  present4»d  be  re- 
stricted ?  It  w  ould  appear  that  most  of  them  would  express  the  same 
state  of  mind  regarding  this  bill,  based  on  much  the  same  reasons. 
Is  that  the  fact  ? 

Mr.  Robert  P.  Boylan.  It  is  our  desire,  Mr.  Chairman,  to  con- 
form to  your  opening  statement.  We  will  cooperate  in  making  the 
hearing  as  brief  as  possible  and  will  confine  ourselves  to  technical 
points  and  there  will  be  no  duplications. 

Senator  Murphy.  Please  give  your  name,  address,  and  occupation 
to  the  reporter. 

STATEMENT  OF  ROBERT  P.  BOYLAN,  PRESIDENT,  CHICAGO  BOARD 

OF  TRADE,  CHICAGO,  ILL. 

Mr.  BoYLAN.  My  name  is  Robert  P.  Boylan,  and  I  am  president  of 
the  Board  of  Trade  of  the  city  of  Chicago.  For  purposes  of  the 
record,  I  desire  to  make  a  brief  statement  and  then  I  will  present 
Mr.  C.  D.  Sturtevant,  who  is  chairman  of  the  grain  committee  on 
national  affairs,  and  he  will  then  in  turn  present  the  technical 
witnesses  in  order  to  carry  out  the  technical  discussion  of  features 
of  the  bill. 

Mr.  Chairman,  I  feel  particularly  gratified  that  you  have  con- 
sented to  allow  us  an  opportunity  to  thoroughly  present  what  we  con- 
sider to  be  the  mechapical  defects  and  the  unworkable  features  of 
H.  R.  6772.  I  have  worked  for  months  to  secure  this  opportunity  and 
I  want  you  to  believe  me  when  I  say  that  seeking  an  opportunity  for 
hearings  before  you  men  who  must  assume  the  responsibility  of  pre- 
scribing regulations  that  will  affect  the  marketing  of  the  grain  from 
€1/^  million  farms  in  the  United  States  is  no  idle  gesture  on  our  part. 

We  have  been  in  deadly  earnest  in  our  endeavor  to  secure  these 
hearings  because  we  have  realized  that  you  would  not  willingly  assume 
a  responsibility  of  this  magnitude  without  consultation  with  those 
who  have  spent  their  lives  in  administering  the  technical  details  of  the 
trade.  Men  who  will  follow  me  are  going  to  ]) resent  to  you  the  knowl- 
edge which  they  have  acquired  largely  in  the  school  of  hard  knocks 
over  a  lifetime  of  experience  in  the  grain  trade.  Their  recommenda- 
tions to  you  are  going  to  be  valuable  and  I  assure  you  that  they  will 
not  be  selfish. 


The  prosperity  of  the  farmer  and  the  productiveness  of  his  fields 
are  their  prosperity  and  represent  the  measure  of  success  in  their 

business. 

They  will  ask  you  to  consider  that  the  grain  trade  as  such  shall  not 
be  rendered  uneconomic  and  inefficient  before  some  other  well- 
thought-out  plan  shall  have  been  proposed  as  its  successor.  They  will 
ask  you  further  to  consider  the  fact  that  several  hundred  thousand 
people  depend  for  their  livelihood  and  their  bread  and  butter  upon 
the  functioning  of  the  grade  trade  as  it  is  today. 

Their  desire  is  to  have  features  of  this  bill  considered  by  our  experts 
to  be  unworkable  and  uneconomic  reconstructed  so  as  to  meet  not 
only  the  demands  of  public  policy  and  public  safety  but  also  the 
requirements  of  the  smooth,  even  flow  of  grain  from  the  harvest  fields 
to  the  tables  of  the  consumers  so  that  the  work  of  this  committee  may 
be  looked  upon  as  a  constructive  piece  of  legislation  rather  than  as 
destructive  of  the  very  public  interes;t  which  you  and  we  are  charged 
with  the  responsibility  of  safeguarding. 

It  has  been  my  duty,  and  I  might  say,  privilege,  to  have  been  the 
one  who  in  season  and  out  of  season  urged  this  opportunity  to  lay 
before  you  Senators  of  the  United  States  these  considerations. 

I  now  desire  to  present  Mr.  C.  D.  Sturtevant,  who,  as  chairman  of 
the  grain  committee  on  national  affairs,  will  make  a  brief  statement 
and  then  in  turn  present  to  you  the  technical  witnesses  on  the  subject 
matter. 

Senator  Murphy.  We  thank  you,  Mr.  Boylan. 

Mr.  Sturtevant,  please  state  your  name,  business,  and  address. 

STATEMENT  OF  C.  D.  STURTEVANT,  CHAIRMAN  OF  THE  GRAIN 
COMMITTEE  ON  NATIONAL  AFFAIRS,  CHICAGO,  ILL. 

Mr.  Sturtevant.  My  name  is  C.  D.  Sturtevant  and  I  am  president 
of  Bartlett,  Frazier  Co.,  Chicago,  engaged  in  all  branches  of  the 
grain  business.  I  am  chairman  of  the  grain  committee  on  national 
affairs,  which  includes  in  its  membership  all  of  the  exchanges 
licensed  to  do  business  mider  the  Grain  Futures  Act  and  many  other 
exchanges  dealing  wholly  in  cash  grain. 

In  order  that  the  committee  may  be  informed  of  the  position  of 
the  grain  trade  with  reference  to  the  proposed  legislation,  I  desire 
to  state  that  we  believe  further  regulatory  measures,  such  as  H.  R. 
6772,  are,  under  existing  conditions,  unnecessary  and  undesirable. 

The  grain  exchanges,  in  cooperation  with  the  Grain  Futures  Ad- 
ministration, and  as  a  logical  evolution  in  line  with  good  business 
practice,  have  during  the  past  years  built  up  regulatory  machinery 
within  the  exchanges  themselves  which,  in  our  opinion,  does  and 
will  accomplish  the  purposes  stated  in  this  bill  effectively  and  ef- 
ficiently. Our  industry  has  an  enviable  record  of  accomplishment 
along  these  lines  during  the  past  few  years.  While  there  were  many 
failures  and  insolvencies  in  other  industries,  the  grain  industry,  by 
reason  of  the  efficient  functioning  of  the  futures  trading  system,  went 
through  the  period  of  the  depression  up  to  the  present  time  with  a 
minimum  of  dislocations. 

The  percentage  of  losses  to  the  public  during  this  period  suffered 
through  the  grain  trade  is  so  small  as  compared  to  the  percentage 
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of  losses  through  other  industries  that  there  is  no  fair  basis  of  com- 
parison. Operators  of  terminal  elevators,  mills,  cooperatives,  and 
country  elevators,  and  others  dealing  in  grain  went  through  the 
period  of  depression  and  declining  values  without  inventory  losses, 
provided  they  took  full  advantage  of  the  opportunity  to  hedge  their 
commitments  in  futures. 

This  cooperation  on  the  part  of  the  exchanges  with  the  Grain 
Futures  Administration  has  been  honest  and  sincere  and  with  a 
profound  appreciation  on  the  part  of  the  trade  of  our  obligations 
to  the  public. 

We,  therefore,  appear  before  you  as  an  industry  that  has,  with 
the  help  and  the  cooperation  of  the  Administration,  already  set  up 
the  machinery  to  accomplish  the  purposes  stated  in  this  bill.  This 
machinery  is  functioning  today.  Our  business-conduct  coomiittees 
with  their  staffs  of  auditors  are  continually  and  consistently  exam- 
ining, checking,  and  auditing  the  statements  and  the  books  of 
members  of  the  exchanges  with  two  ends  in  view: 

(1)  To  see  that  members  dealing  with  the  public  maintain  them- 
selves at  all  times  ot  only  in  a  solvent  but  in  a  liquid  financial 
position;  and 

(2)  To  be  sure  that  existing  margin  rules,  enacted  for  the  purpose 
of  regulating  speculation,  are  enforced  to  the  fullest  degree. 

The  Grain  Futures  Administration  tells  us  that  the  language  of 
'the  original  act  is  defective  in  certain  sections,  as  evidenced  by  re- 
cent court  decisions,  and  that  there  are  other  certain  minor  defects 
in  the  act  which  should  be  cured.  If  the  present  bill  were  intended 
merely  to  cure  these  defects  we  would  not  be  appearing  before  you. 
There  have,  however,  been  added  in  this  bill  new  sections  entirely 
outside  the  scope  of  the  defects  referred  to  above.  Four  of  theset 
provisions  we  cannot  under  any  circumstances  accept  in  principle, 
and  these  sections  are  as  follows: 

(1)  Regulation  of  speculation  by  means  of  administrative  limita- 
tions upon  the  amount  of  grain  which  a  speculator  may  buy  or  sell 
during  any  one  day  or  the  amount  that  any  speculator  may  own. 

(2)  The  delegation  of  practically  unlimited  power  to  the  Secretary 
of  Agriculture,  through  rules  and  regulations  to  be  promulgated  as 
he  sees  fit. 

(3)  The  effort  to  put  into  effect  a  complete  licensing  system  for 
the  grain  trade  under  the  guise  of  registration. 

(4)  The  effort  to  obtain  for  the  big  federated  cooperative  organi- 
zations what  we  believe  to  be  monopolistic  special  privileges  over 
the  small  cooperatives  and  the  regular  grain  trade. 

There  are  certain  other  sections  of  the  bill  upon  which  we  have 
been  conferring  at  length  with  the  Grain  Futures  Administration. 
We  believe  it  is  possible  that  these  other  provisions  may  be  so  re- 
worded as  to  put  them  in  more  practical  form  and  that  if  Congress 
decides  that  regulatory  legislation  of  this  character  is  necessary  at 
this  time  these  provisions  should  be  written  into  the  bill  in  the  form 
in  which  our  witnesses  will  present  them.  We  have  considered  these 
provisions  solely  upon  this  basis. 

We  again  reaffirm  our  position  that  no  further  regulatory  legis- 
lation is  necessary  at  this  time,  in  view  of  the  record  of  the  accom- 
Elishments  of  the  trade  in  self -regulation  during  the  past  few  years^ 
ut  if  Congress  decides  to  pass  a  bill,  then  we  believe  our  suggestions. 
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and  recommendations,  made  from  the  standpoint  of  practical  knowl- 
edge and  the  understanding  that  we  shall  have  to  operate  our  busi- 
nesses under  these  regulations,  would  be  more  workable  than  the 
provisions  in  the  bill. 

We  are  therefore  here  opposing  in  principle : 

(1)  Any  legislation  which  seeks  to  regulate  speculation  by  legal 
limitations  on  the  amount  of  grain  futures  that  ma}^  be  bought  and 
sold. 

(2)  Any  legislation  which  delegates  unlimited  power  to  any  ad- 
ministrative agency  of  the  Government  to  regulate  our  business. 

(3)  Any  legislation  which  includes  in  its  provisions  the  licensing 
or  registration  of  the  trade. 

(4)  Any  legislation  which  grants  to  cooperatives  the  right  to  pay 
rebates  to  their  customers. 

Gentlemen,  our  witnesses  are  going  to  appear  before  you  as  ex- 
perts. They  are  going  to  confine  their  testimony  to  the  points  we  are 
presenting.  We  would  like  to  have  the  privilege  of  presenting  each 
point  separately  and  distinctly  and  having  the  evidence  of  our  wit- 
nesses confined  to  that  point. 

Senator  Norris.  I  would  like  to  ask  you  this  question :  I  suppose 
it  is  conceded  on  all  sides,  is  it  not,  that  the  condition  found  by  the 
court  in  the  decision  in  the  Cutten  case  ought  to  be  remedied  ? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Norms.  Do  you  think  you  have  remedied  it  now  ? 

Mr.  Sturtevant.  The  provisions  of  this  bill  do  remedy  that  and  we 
have  no  objection  to  that.    You  are  referring  to  the  t«<:hnical  wording 

of  the  bill  ? 

Senator  Norris.  You  stated  once  or  twice  in  your  testimony  that  no 
legislation  was  necessary.  What  I  am  trying  to  get  at  is,  how  would 
you  regulate  that  if  we  do  not  legislate  on  it?    Are  you  able  to  do 

that? 

Mr.  Sturtevant.  Yes,  sir;  we  are  here  to  show  that  we  not  only 
can  but  that  we  are  doing  it  today. 

Senator  Norris.  How  serious  was  that  defect?  I  have  heard  it 
described  a  good  many  times.  Sometimes  as  very  serious  and  some- 
times not  so  much.  I  would  like  to  have  your  judgment  about  it. 
The  Court  found  that  the  defendant  in  the  case,  as  I  understand  it, 
was  guilty  of  practices  that  were  reprehensible,  and  all  that,  but  it 
had  no  way  under  the  law  to  punish  him  for  it.  One  of  the  objects, 
as  I  understand,  of  this  bill  is  to  be  able  to  punish  that  kind  of 
conduct. 

Mr.  Sturtevant.  As  you  know.  Senator,  the  point  was  that  the 
language  of  the  bill  did  not  cover  past  transactions.  This  bill  reme- 
dies that  and  that  is  one  of  the  mechanical  defects  in  the  bill,  and  I 
say  that  if  that  were  the  only  thing  in  the  bill,  we  would  not  be  here. 

Senator  Nobbis.  Yes;  but  I  am  wondering  if  the  difficulty  the 
court  pointed  out  could  be  remedied  without  legislation  ? 

Mr.  Sturtevant.  Not  the  technical  defect  to  which  you  refer.  We 
are  content  that  that  technical  correction  should  be  incorporated  in 
the  bill.  But  we  do  think  that  we  are  remedying  that  general  condi- 
tion today.     Yes ;  we  think  we  are  remedying  it  today. 

Senator  McGill.  How  are  you  remedying  it? 

Mr.  Sturtevant.  Through  the  operation  of  our  business  conduct 
committee  and  through  control  of  the  margin. 
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Senator  McGiix.  What  is  the  business  conduct  committee  ? 

Mr.  Sturtevant.  It  is  a  committee  set  up  within  the  exchange  with 
almost  unlimited  powers.  As  a  matter  of  fact,  whenever  the  Grain 
Futures  Administration  advises  us  that  there  is  a  situation  that  is 
getting  out  of  hand,  we  take  care  of  it. 

Senator  McGill.  Who  appoints  that  committee? 
Mr.  Sturtevant.  The  board  of  trade. 

Senator  Pope.  Suppose  some  trader  does  what  Cutten  did  and  yoir 
found  it  out,  what  would  you  do  about  it? 

Mr.  Sturtevant.  We  would  call  him  up  for  discipline. 

Senator  Pope.  How  would  you  discipline  him? 

Mr.  Sturtevant.  Under  our  rules,  we  could  expel  him  or  suspend 
him.  Our  theory  of  the  way  to  regulate  those  practices  is  to  make 
them  unprofitable. 

Senator  Pope.  If  he  is  able  to  follow  them  and  make  a  lot  of  money^ 
as  he  evidently  did,  he  is  perfectly  willing  to  be  disciplined  and  can 
take  a  trip  for  a  year  or  two. 

Mr.  Sturtevant.  I  want  to  make  it  clear  to  the  committee  all 
through  these  proceedings  that  conditions  tcxlay  under  our  present 
Government  are  not  comparable  with  conditions  at  that  time. 

Senator  Pope.  On  page  seven  of  the  bill,  section  4  (b),  there  m 
a  provision  which  prohibits  outright  in  general  language  cheating 
and  defrauding  and  bucketing  and  deceiving.  You  would  have  no 
objection  to  that? 

Mr.  Sturtevant.  No,  sir ;  none  whatever. 

Mr.  Pope.  Now,  on  page  nine,  section  4  (c)  prohibits  certain  prac- 
tices such  as  cross  trades  and  accommodation  trades  and  privileges. 
Do  you  object  to  that? 

Mr.  Sturtevant.  In  principle,  no ;  we  have  one  suggestion  to  make 
which  the  Grain  Futures  Administration  agrees  should  be  in  there. 

Senator  Sohwellenbach.  As  I  understand  it,  you  have  given 
your  business  conduct  committee,  you  say,  almost  unlimited  power 
to  handle  these  transactions? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Sohwellenbach.  In  other  words,  the  board  of  trade  has 
delegated  to  a  committee  the  power  to  handle  any  situation  which 
may  arise? 

Mr.  Sturtevant.  Yes,  sir.  I  would  like  to  say  for  the  record  that 
one  requisite  for  membership  on  the  committee  is  that  the  member? 
of  the  committee  shall  not  undertake  any  speculative  transactions 
for  themselves  either  directly  or  indirectly. 

Senator  Schwellenbaoh.  So  long  as  the  l>oard  of  trade  has  del- 
egated unlimited  authority  to  one  of  its  committees,  how  can  you 
object  consistently  in  your  second  objection  to  this  bill  on  the  ground 
that  the  Congress  delegates  certain  authority  with  certain  limitations 
to  the  Secretary  of  Agriculture  ? 

Mr.  Sturtevant.  We  think  we  can  do  a  better  job. 

Senator  Sohwellenbach.  Your  objection  then  is  not  on  the  basis 
of  delegation  of  authority,  because  you  do  it  yourself? 

Mr.  Sturtevant.  It  depends  upon  to  whom  the  authority  is  dele- 
gat«d. 

Senator  Schwellenbaoh.  You  think  it  is  all  right  for  the  board 
of  trade  to  give  unlimited  authority  to  one  of  its  committees,  but 
when  Congress  tries  to  give  a  limited  authority,  setting  down  rules^ 
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and  regulations  under  which  he  shall  act,  to  the  Secretary  of  Agri- 
culture, then  that  is  improper? 
Mr.  Sturtevant.  Yes,  sir.  .  -^.r    -rx       n 

Senator  Pope.  You  are  familiar  with  the  operations  of  Mr.  Howell, 

are  you  not  ?  •  .         •      t_  • 

Mr.  Sturtevant.  I  am  not  very  familiar  with  him. 
Senator  Pope.  And  are  you  familiar  with  the  complaints  made 

against  him?  . 

Mr.  Sturtevant.  No,  sir ;  I  am  not.    I  was  not  in  Chicago  at  that 

time. 

Senator  Pope.  A  complaint  has  been  filed  against  him  before  the 
Commission  which  is  now  pending.  Do  you  know  of  the  operations 
of  Mr.  Simon  Wexler? 

Mr.  Sturtevant.  No,  sir. 

Senator  Pope.  You  don't  know  about  his  operations? 

Mr.  Sturtevant.  No,  sir. 

Senator  Capper.  Mr.  Sturtevant,  just  how  far  did  your  business 
conduct  committee  go  in  checking  up  Mr.  Cutten  in  his  program 
about  which  there  has  been  so  much  criticism  ? 

Mr.  Sturtevant.  I  again  bring  up  the  point  that  I  want  to  em- 
phasize :  The  business  conduct  committee  was  not  in  existence  at  the 
time.    It  is  a  recent  development. 

Senator  Capper.  Was  anything  done  at  all  to  head  off  speculators 
of  the  Cutten  type? 

Mr.  Sturtevant.  We  haven't  had  any  since  this  business  conduct 
committee  has  been  in  existence.    We  are  sure  we  can  handle  it  now. 

Senator  Norris.  When  was  this  business  conduct  committee  set  up  f 

Mr.  Sturtevant.  The  business  conduct  committee  was  set  up  in 
1924, 1  am  informed,  so  I  will  have  to  change  my  statement.  It  was 
not  functioning,  however,  as  it  is  at  the  present  time. 

Senator  Pope.  Was  Mr.  Cutten  ever  denied  the  rights  of  the 
market  after  the  complaint  was  filed  against  him  ? 

Mr.  Sturtevant.  I  don't  know. 

Senator  McGnx.  How  long  would  you  say  the  business  conduct 
committee  has  been  functioning  as  it  is  at  the  present  time? 

Mr.  Sturtevant.  Since  1933. 

Senator  McGill.  You  stated  you  have  certain  suggested  amend- 
ments to  this  bill.     Have  you  those  in  writing? 

Mr.  Sturtevant.  Yes,  sir.  I  would  like  to  have  the  privilege 
of  presenting  those  with  each  witness  as  he  testifies  on  a  particular 
subject. 

Senator  Murphy.  Very  well.    We  thank  you,  Mr.  Sturtevant. 

Mr.  Sturtevant.  Before  you  summon  the  next  witness,  I  would 
like  to  say  to  the  committee  that  his  testimony  will  be  directed  defi- 
nitely and  particularly  to  that  section  of  the  bill  to  which  Mr.  Smith 
was  testifying,  and  we  ask  the  committee  to  eliminate  from  the  bill 
section  4  (a),  beginning  on  line  13,  page  4,  all  of  page  5,  all  of  page 
6,  and  on  page  7  down  through  line  18.  We  have  no  quarrel  with 
the  objects  stated  in  the  section.  We  believe  we  have  a  better  method 
of  accomplishing  that  purpose,  and  Mr.  Harris  will  endeavor  to 
demonstrate  that  to  the  committee. 

Senator  Murphy.  Mr.  Harris,  please  state  your  name  and  resi- 
dence and  occupation. 
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STATEMENT  OF  SIEBEL  C.  HARRIS,  VICE  PRESIDENT,  CHICAGO 

BOARD  OF  TRADE,  CHICAGO,  ILL. 

Mr.  Harris.  My  name  is  Siebel  C.  Harris,  I  am  vice  president  of 
the  Chicago  Board  of  Trade  and  a  resident  of  Chicago. 

Mr.  Chairman  and  gentlemen,  I  wish  to  address  my  remarks  to 
section  4  (a)  of  the  bill,  having  to  do  with  fixing  of  trading  limits 
both  on  speculative  lines  and  spreads  or  straddles,  with  the  purpose 
of  convincing  you  that  the  passage  of  this  legislation  in  its  present 
form  would  accomplish  far  more  harm  than  good,  although  we  have> 
no  quarrel  whatever  with  the  objectives  set  forth  in  the  bill  and  are 
very  much  in  sympathy  with  those  objectives.  We  have  no  quarrel 
with  the  desire  of  the  Grain  Futures  Administration  to  a(;complish 
those  purposes,  nor  with  the  desire  of  the  committee  and  the  ('ongress 
to  accomplish  those  purposes.  Our  viewpoint  is  one  as  to  what  is 
actually  accomplished  both  in  the  way  of  harm  and  good  by  the 
writing  of  the  legislation  in  its  present  form. 

I  do  not  wish  to  read  the  entire  section,  as  you  are  trying  to  con- 
serve time  and  we  are,  but  I  should  like  to  read  only  part  of  section 
4  (a),  providing  that — 

"Excessive  speculation  in  any  commodity  under  contracts  of  sale  of  such  com- 
modity for  future  delivery  made  on  or  subject  to  the  rules  of  contract  markets 
causing  sudden  or  unreasonable  fluctuations  or  uiwarranted  changes  in  the 
price  of  such  commodity,  is  an  undue  and  unnecerisary  burden  on  Interstate 
commerce  in  such  commodity.  For  the  purpose  of  diminishing,  eliminating, 
or  preventing  such  burden,  the  Commission  shall,  from  time  to  time,  after  due 
notice  and  opportunity  for  hearing,  by  order,  proclaim  and  fix  such  limits  on 
the  amount  of  trading  under  contracts  of  sale  of  such  commodity  for  future 
delivery  on  or  subject  to  the  rules  of  any  contract  market  which  may  be  done 
by  any  person  as  the  Commission  finds  is  necessary  to  diminish,  eliminate,  or 
prevent  such  burden.  Nothing  in  this  section  shall  be  construed  to  prohibit 
the  Commission  from  fixing  different  trading  limits  for  different  commodities, 
markets,  futures,  or  delivery  months,  or  different  trading  limits  for  buying  and 
selling  operations,  or  different  limits  for  the  purposes  of  subparagraphs  (a)  and 
(b)  of  this  section,  or  from  exempting  transactions  commonly  known  to  the 
trade  as  "spreads"  or  "straddles"  or  from  fixing  trading  limits  applying  to 
such  transactions  different  from  trading  limits  fixed  for  other  transactions. 

You  will  observe  that  the  bill  proposes  to  give  the  p(»wer  to  a 
commission  consisting  of  three  Cabinet  officers  to  establish  limits 
beyond  which  persons  may  not  go  in  trading,  with  certain  definite 
rights  to  make  distinction  with  respect  to  different  kinds  of  trades, 
that  is,  the  amounts  that  may  be  open  in  a  j)articular  delivery,  a  cer- 
tain amount  in  one  month,  a  different  amount  in  another  month,  one 
amount  in  one  market  and  a  different  amount  in  another  market,  all 
of  which  we  feel  would  create  a  great  confusion  in  the  minds  of 
traders. 

It  has  already  been  pointed  out  to  some  extent  that  the  economic 
functioning  of  this  market  depends  upon  the  ability  of  merchandisers 
and  processors  to  hedge  their  product  without  an  undue  cost.  That 
in  eftect  means  that  anything  which  tends  to  limit  substantially  the 
ability  of  a  hedger  to  buy  or  sell  his  hedge  inevitably  is  going  to  cost 
more  to  either  the  producer  or  the  consumer.  That  is  based  upon 
the  theory  that  at  the  present  time  these  handlers,  millers,  exporters, 
and  elevator  men  are  operating  on  the  smallest  margin  of  profit 
for  any  commodity  in  modern  industry,  and  that  is  substantiated, 
I  believe,  by  studies  of  the  Federal  Trade  Commission  and  by  well 
authenticated  facts.    That  is  the  reason  for  excuse  for  the  existence 


of  the  futures  market  in  its  present  form,  the  abihty  to  cut  down 
the  cost  between  the  producer  and  the  consumer,  and  that  in  turn 
is  based  upon  the  efficient  functioning  of  the  market. 

It  is  all  very  well  to  say  that  under  a  proper  administration  of  this 
bill  there  would  be  no  undue  burden  upon  the  market  and  that  it  is 
not  the  present  intent  to  impose  administrative  restrictions  that 
would  cause  such  an  increased  cost.    Perhaps  that  is  true  but  there 
are  changes  in  administration.    One  administration  may  handle  this 
in  a  way  where  it  is  very  reasonably  done,  where  there  is  no  burden, 
and  another  may  come  along  and  handle  it  m  an  entirely  different 
manner,  but  we  have  had  many  instances  in  recent  years  _where 
powers  were  conferred  without  the  current  intention  of  utilizing 
those  powers  fully.    The  Farm  Board  bill,  for  example,  is  one   and 
yet  pressures  developed  from  certain  interested  groups,  conditions 
developed  which  forced  the  usage  of  those  powers  and  the  mere  fact 
that  the  power  exists  is  a  threat  to  the  man  who  enters  the  market 
and  who  feels  that  he  does  not  know  what  regulations  are  going  to 
govern  his  actions  either  before  or  after  he  has  made  his  commitment. 
For  example,  at  the  present  time,  we  have  had  a  severe  drought  m 
the  Southwest.     Suppose  your  administrative  regulations  until  re- 
cently had  permitted  a  man  to  own  2,000,000  bushels  of  wheat,  let  us 
say.     Suppose  he  enters  the  market  in  good  faith  on  that  assumption, 
and  then  let  us  assume  that  due  to  some  occurrence  a  new  administra- 
tive order  is  issued  that  a  man  may  not  buy  or  sell  more  than  oOO,OOU 
bushels  during  any  one  trading  day.    Perhaps  the  man  has  entered 
the  market  on  the  theory  that  dry  weather  is  going  to  advance  the 
price.    Suppose  we  run  into  a  spell  of  rainy  weather  instead  of  dry 
weather  and  the  man  who  has  bought  wheat  feels  that  to  protect  him- 
self he  must  extricate  himself  from  that  situation.    If  an  administra- 
tive provision  has  been  issued  which  says  in  effect  that  he  cannot  get 
out  of  his  commitment,  let  us  say,  for  4  days'  time,  then  he  is  locked 

into  a  situation.  .  i     j    •   •  i.    x- 

Again,  I  say,  there  may  be  no  intention  to  make  such  administrative 
provisions,  but  any  honest  commission  man  must  tell  his  customer 
that  that  is  the  law,  that  it  can't  be  done,  and  there  again  you  have 
the  situation  where  the  trader  will  say,  "Well,  in  that  event,  the 
chance  is  too  great,  I  can't  afford  to  take  that  chance." 

It  is  true  that  so  far  as  the  current  position  is  concerned,  any  order 
issued  would  not  be  retroactive  to  the  amount  that  he  could  hold,  but 
an  intervening  order  could  come  from  the  Commission  which  would 
greatly  limit  his  ability  to  get  himself  out  of  a  situation  in  which  he 
was  already  placed  in  the  market.  In  other  words,  he  is  operating 
under  a  law  where  the  rules  governing  trading  may  be  changed  on 
short  notice  and  he  has  no  assurance  that  limits  once  fixed  will  remain 

steady.  .        ,       i.         •  i 

Senator  Frazier.  Doesn't  the  board  of  trade  often  times  change 

its  rules  on  short  notice?  ,      t  i  j.  o 

Mr.  Harris.  They  do  not  change  any  rules  that  I  know  of,  Senator 

Frazier. 

Senator  Frazier.  They  have  that  authority ;  haven't  they  ? 

Mr.  Harris.  They  have  no  authority  to  establish  a  definite  quantity 
at  the  present  time.  They  do  change  the  rules  from  time  to  time,  but 
they  do  not  establish  a  rule  on  a  man  as  to  what  he  may  trade. 
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I  would  like  to  proceed,  if  I  may,  to  the  point  covering  the  other 
section  in  the  bill  as  to  the  amount  a  man  may  trade  in  a  day's  time. 

Senator  Pope.  There  is  a  provision  in  the  bill  providing  for  full 
hearing  by  the  Commission  before  any  such  limit  is  fixed  or  change 
made. 

Mr.  Harris.  There  is  a  provision  providing  for  a  hearing,  yes;  but 
that  doesn't  tell  a  man  what  is  going  to  happen  to  his  position  in  the 
interim. 

Senator  Capper.  I  take  it  that  your  position  all  hangs  on  this  point, 
that  you  want  the  board  of  trade  to  make  all  the  rules  and  regula- 
tions governing  the  grain  trade  rather  than  an  impartial  agency  of 
-  the  Government  that  will  function  in  the  interests  of  all  parties 
interested  ? 

Mr.  Harris.  I  would  like  to  proceed  to  that  point.  Senator,  if  I  may. 
I  have  that  included  in  my  subjects  and  would  like  to  proceed  to  that, 
if  I  may  do  so. 

Senator  Murphy.  Proceed. 

Mr.  Harris.  I  would  like  to  point  out  to  you  another  feature 
which  could  easily  be  extremely  deceptive  to  the  maintenance  of  an 
efficient  market,  a  broad  market,  and  that  is  subparagraph  2  of  sec- 
tion 4  (a)  which  provides  that— 

The  Commission  shall,  in  such  order,  fix  a  reasonable  time  (not  to  exceed  ten 
days)  after  the  order's  promulgation ;  after  which,  and  until  such  order  is 
suspended,  modified,  or  revoked,  it  shall  be  unlawful  for  any  perRon  directly 
or  indirectly  to  buy  or  sell,  or  agree  to  buy  or  sell,  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or  subject  to  the  rules  of  the  contract 
market  or  markets  to  which  the  order  applies,  any  amount  of  such  commodity 
during  any  one  business  day  in  excess  of  any  trading  limit  fixed  for  one  busi- 
ness day  by  the  Commission  in  such  order  or  with  respect  to  such  commodity. 

You  will  observe  that  this  grants  the  power  to  fix  tli(i  limit  of 
trading  during  any  one  business  day.  I  would  like  to  take  just  a 
moment  to  explain  to  you  that  in  this  market  there  is  a  great  body 
of  traders  known  as  the  pit  traders  or  pit  scalpers  who  do  not  take 
any  substantial  position,  either  long  of  wheat  or  short  >of  wheat, 
but  operate  in  there  to  provide  a  broad  liquid  market  at  all  times. 
They  are  willing  to  buy  wheat  at  the  bid  price  or  sell  wheat  at  the 
sellers'  price,  the  two  being  one-eighth  of  a  cent  apart.  They  are 
the  ones  who  make  it  possible  for  a  miller  or  exporter  to  come  in 
with  an  order  to  buy  or  sell  wheat  and  sell  that  at  a  very  slight 
concession  in  price  and  at  a  very  low  cost  to  this  hedger. 

Here  is  the  practical  difficulty  in  this  section:  I  am  in  sympathy 
with  the  purpose  and  intent  of  it  to  this  degi^ee,  that  if  the  transfer 
of  a  large  long  position  to  a  short  position  or  a  short  position  to  a 
long  position  might  create  a  little  temprary  disturbance  there  which 
could  be  quickly  rectified,  there  might  conceivably  be  the  theoreti- 
cal argument  that  that  is  not  a  perfect  functioning  of  the  machinery, 
that  perhajDs  it  creates  a  slight  distortion  oi*  slight  fluctuation  which 
is  absorbed  within  24  hours  and  has  no  permanent  effect.  But  in 
order  to  correct  that  situation,  you  propose  to  put  in  here  a  limita- 
tion which  would  have  this  paralyzing  effect  on  the  market.  These 
men  who  are  trading  constantly,  buying  and  selling,  without  affect- 
ing the  price,  without  taking  a  position  long  or  short  exc^ept  for  a 
few  seconds  or  a  minute  at  the  most,  to  get  themselves  in  and  out, 
these  men  under  such  a  provision  as  you  nave  here  in  a  broad  mar- 


ket, when  they  are  most  needed  because  theirs  is  the  largest  volume 
of  merchandising  operations,  at  that  particular  time  would  reach 
their  limit  of  trading  early  in  the  session,  with  any  limitation  which 
we  can  conceve  of  as  being  probable,  on  a  day's  permissive  buying 
and  selling.  When  they  have  reached  that  limit,  they  must  then 
retire  from  the  picture  and  stop  operations  for  the  entire  day,  so 
that  from  then  on  you  have  a  situation  in  which  these  men  are  no 
longer  existent  as  a  cushion,  providing  a  cushion  in  the  market; 
they  are  driven  from  the  market. 

Then  what  happens?  The  cost  to  the  hedger  in  getting  in  and 
out  on  his  merchandising  operation  immediately  becomes  excessive, 
because  there  is  nobody  in  there  to  give  him  insurance  service  in 
offsetting  an  order.  So,  in  the  attempt  to  remedy  a  rare  occurrence 
which  may  happen  once  in  months  and  create  a  24-hour  fluctuation 
which  is  quickly  rectified,  in  order  to  remedy  that  situation  you  stand 
in  danger  of  paralyzing  the  proper  functioning  of  your  market  in 
an  active  period  of  time  by  the  elimination  of  the  important  pit 

What  does  that  do?  That  means  that  your  big  hedger,  finding 
that  he  had  to  pay  a  half  a  cent  to  remove  a  hedge  during  the  last 
2  hours  of  the  session  is  going  to  say,  "I  am  already  operating  on  the 
very  lowest  margin  of  cost  that  l'  can  function  on'', — that  is  your 
miller,  your  exporter,  your  hedger,  your  elevator  man,  and  they  are 
inevitably  going  to  pass  that  cost  along  either  to  the  producer  or  to 
the  consumer  because  they  are  already  down  to  a  minimum  margin 
of  profit  on  operations. 

I  say  that  in  order  to  prevent  a  rare  occurrence  of  that  kind,  you 
are  establishing  an  increased  cost  to  the  producer  or  to  the  consumer 
that  is  not  warranted. 

I  should  now  like  to  present  to  you  the  view  of  the  exchanges  as 
to  the  proper  manner  in  which  trading  may  be  controlled  and  super- 
vised with  the  sincere  intent  of  eliminating  abuses,  and  at  the  same 
time,  preserving  all  those  elements  of  the  machinery  which  we  con- 
ceive to  he  in  the  public  interest.  Over  a  period  of  years  the  ex- 
changes have  been  building  up  its  administrative  machinery  through 
business  conduct  committees.  We  admit  they  have  not  always  func- 
tioned to  the  greatest  advantage.  There  is  a  period  of  evolution 
going  on  in  all  lines  of  business.  There  has  been  an  increasing  con- 
ception of  their  duties  and  responsibilities  to  the  public  and  a  sincere 
attempt  to  conform  their  practices  in  every  way  to  the  public  in- 
terest. I  don't  know  of  any  business  that*  has  succeeded  in  doing 
that  except  by  going  through  a  period  of  evolution  which  takes  a 
certain  amount  of  time.  I  submit  that  this  committee  on  the  board 
of  trade  has  during  recent  years  done  everything  in  its  power  to 
cooperate  with  those  who  are  charged  with  the  administration  of  the 
act. 

I  would  like  to  call  your  attention  to  the  fact  that  at  every  meet- 
ing of  the  business  conduct  committee  a  representative  of  the  Grain 
Futures  Administration  attends  and  advises  with  the  committee  in 
all  of  its  operations.  I  should  also  like  to  state  as  a  fact  that  the 
committee  has  made  it  its  business  in  recent  years  to  inquire  con- 
stantly from  this  representative  as  to  whether  any  condition  exists 
that  requires  particular  attention.    This  is  especially  true  whenever 
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they  approach  a  delivery  period  and  there  is  an^  possible  situation 
existing  which  might  create  an  unreasonable  price  fluctuation  or  a 
distortion  of  values.  The  exchange  has  greatly  strengthened  its 
audit  system.  It  has  added  to  the  personnel  of  its  conduct  committee 
only  recently.  It  is  our  firm  conviction  that  with  the  conduct  com- 
mittee working  in  close  cooperation  with  the  Grain  Futures  Admin- 
istration none  of  the  abuses  of  the  character  referred  to  here  will 
reoccur.  It  is  our  firm  belief  that  rules  may  be  formulated  by 
cooperative  action,  agreements  between  the  conduct  comiuittee  and 
the  Grain  Futures  Administration,  wliicli  will  have  greater  flexi- 
bility and  which  will  not  exercise  damaging  effects  on  the  machinery. 

It  is  all  very  well  for  you  gentlemen  to  say,  if  the  board  of  traae 
can  regulate  its  business,  why  can't  we  delegate  to  an  administrative 
body  here  the  right  to  do  it?  You  can,  you  have  that  legal  right, 
but  you  are  charged  with  the  responsibility  of  maintaining  a  market- 
ing machinery  that  is  functioning  efficiently  today,  and  our  judg- 
ment as  to  the  type  of  cooperative  action  tfiat  will  perform  that  is 
worth  something.  We  are  not  dogmatic  about  this,  but  we  have 
had  some  experience,  we  do  know  something  about  the  i-e actions  of 
speculative  traders.  We  do  know  that  they  are  more  inclined  to 
trust  a  cooperative  action  that  comes  as  a  result  of  trade  conduct 
committee  working  with  Grain  Futures  Administration  than  they 
are  with  an  arbitrary  power  delegated  to  a  commission  to  fixed 
limits. 

We  are  interested  in  securing  an  action  that  will  get  results.  We 
believe  that  that  can  be  done  better  by  c<x)perative  effort  with  the 
conduct  committee  than  in  the  form  of  this  bill. 

Senator  Norris.  What  regulation  do  you  have  to  prevent  a  member 
of  the  conduct  committee  from  indulging  in  these  practices?  Sup- 
pose the  committee  itself  indulged  in  these  practices  that  you  are 
condemning  ? 

Mr.  Harris.  Our  members  of  the  committee  must  agree  to  have  no 
interests  in  any  trades  for  their  own  ac(;ount  when  they  serve  as 
members  of  the  committee. 

Senator  Norris.  Then  serving  on  that  committee  interferes  with 
their  business,  and  would  you  not  have  some  difficulty  in  getting 
members  to  serve  on  that  committee  ? 

Mr.  HARms.  No;  Senator  Norris,  we  have  no  difficulty  in  that 
because  there  are  many  ])eople  in  the  trade  who  never  have  any  such 
interest  at  any  time,  men  whose  business  is  such  that  they  have  no 
occasion  or  desire  to  have  any  interest  whatsoever  in  the  market. 

Senator  Norris.  I  realize  and  can  see  the  object  of  your  objection 
to  regulation  by  the  Government,  because  it  will  change  things 
probably  to  some  extent,  but  I  would  think  that  same  objection  would 
apply  to  your  committee. 

Mr.  Harris.  It  does  not  apply  to  our  committee  because  of  the 
character  of  the  personnel.  Furthermore,  my  suggestion  is  not  that 
the  board  in  itself  be  arbitrary  and  refuse  to  consult  with  the  conduct 
committee.  I  believe  it  is  perfectly  feasible  for  the  conduct  com- 
mittee to  have  working  arrangements  at  all  times  with  the  Grain 
Futures  Administration  as  to  what  are  proi)er  lines.  I  fii-mly  believe 
there  will  be  no  difficulty  in  working  out  such  arrangements. 

Senator  Pope.  That  could  be  done  under  this  law  ? 


Mr.  Harris.  Pardon  me,  sir,  it  could  not  l>e  done  under  this  law, 
because  the  power  exists  for  this  arbitrary  action  by  the  Commission, 
and  that  power  would  be  known  to  exist  to  every  trader  in  the  market. 
I  am  trying  to  reach  a  practical  solution  of  this  instead  of  a  theoret- 
ical, legal  solution,  and  I  reiterate  again  that  the  responsibility  for 
maintaining  this  machinery  rests  upon  you  as  well  as  upon  us,  that 
we  want  to  work  out  something  that  will  not  bring  down  complaint 
and  criticism  and  I  believe  that  our  suggestion  for  this  is  a  more 
workable  one  than  the  wording  embodied  in  the  bill. 

I  further  propose,  to  strengthen  that  by  additional  action  of  a  type 
that  has  been  commented  on  here,  and  proposed  as  an  additional  pro- 
tective measure,  the  substitution  for  section  4  (a)  of  the  following 
amendment:  "Trading  limits:  Amend  H.  R.  6772  by  striking  out 
section  4  (a)  on  page  4,  line  13,  up  to  and  including  the  end  thereof 
on  page  7,  line  18,  and  substituting  in  lieu  thereof  a  new  section, 
following  section  to  be  inserted  immediately  following  line  7,  page  19, 
which  shall  read  as  follows : 

(7)  Require  by  rule  or  regulation  its  members  to  demand  and  receive  from 
all  customers,  whether  members  or  uonmembers,  reasonable  and  adequate  mini- 
mum margins  to  protect  all  contracts  for  the  purchase  or  sale  of  any  commodity 
for  future  delivery  upon  such  contract  market  and  by  rule  or  regulation  to 
define  reasonable,  adequate  margins:  Provided,  however.  That  reasonable  and 
adequate  margins  on  aggregate  open  trades  in  grain  (other  than  hedging  or 
spreading  trades)  in  excess  of  two  million  bushels  of  any  one  grain  in  any  one 
contract  market  shall  be  deemed  to  be  not  less  than  20  per  centum  of  the  market 
price  of  such  grain  on  the  open  trades  in  excess  of  such  two  million  bushels, 
when  lines  of  such  aggregate  length  shall  have  been  reported  by  the  Grain 
Futures  Administration  to  the  Business  Ck)nduct  Committee  of  such  contract 
market. 

And  also  insert  immediately  following  line  11  on  page  11,  the 
following  section : 

(3)  Such  person  shall  demand  and  receive  frojn  all  customers  reasonable 
and  adequate  margins  required  by  such  contract  market  to  protect  all  contracts 
for  the  purchase  or  sale  of  any  commodity  for  future  delivery  upon  such 
contract  market. 

It  is  our  belief  that  the  twofold  control  embodied  in  the  above 
suggestion,  namely,  a  close  cooperative  working  arrangement  be- 
tween the  Grain  Futures  and  the  business  conduct  committee  and 
this  marginal  control  on  large  lines,  would  retain  all  the  elements  of 
value  now  existing  in  the  marketing  machinery  and  at  the  same 
time  would  eliminate  the  very  real  and  pressing  danger  of  market 
paralysis  which  might  readily  result  if  the  provisions  contained  in 
section  4  (a)  were  enforced.  We  wish  to  impress  on  you  with  the 
greatest  solemnity  that  the  duty  and  responsibility  for  maintaining 
this  machinery  which  will  operate  in  the  best  interests  of  the  pro- 
ducer is  one  which  should  not  lightly  be  assumed.  We  submit  to 
you  that  many  years  of  experience  qualify  us  to  testify  with  a 
degree  of  expert  knowledge  which  cannot  safely  be  ignored.  We 
make  this  statement  not  with  any  selfish  desire  to  perpetuate  any 
condition  that  may  be  against  the  public  interest,  but  with  the  pro- 
found feeling  that  we  also  have  a  duty  and  that  we  would  be  de- 
linquent in  performing  our  obligations  if  we  did  not  point  out  with 
the  greatest  emphasis  at  our  command  the  facts  as  we  conceive  them. 
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Senator  Norris.  What  action  would  the  board  of  trade  have  to 
take  in  order  to  do  away  with  this  committee  entirely,  for  instance, 
or  to  modify  or  change  its  duties  ? 

Mr.  Harris.  Senator  Norris,  there  is  a  technical  answer  to  that 
question:  The  membership  of  the  board  of  trade  by  a  majority  vote 
could  do  away  with  the  business  conduct  coimnittee,  but  the  concep- 
tion of  public  policy  growing  in  all  exchanges  is  such  that  it  is 
inconceivable  that  any  institution  impressed  with  the  public  interest 
as  ours  is  would  take  any  such  action,  and  the  answer  is  that  it 
would  not  take  you  longer  than  the  very  next  session  of  Congress 
to  correct  it. 

Senator  Norris.  That  may  be  true,  but  still  I  think  there  would 
be  an  objection  in  the  statute  which  would  do  what  your  proposed 
amendment  does.  It  provides  for  certain  things  to  be  done  by  a 
committee  which  it  designates  by  name.  All  of  that  is  outside  of 
any  statute.  It  depends  for  its  existence  upon  the  continuance 
of  the  action  of  the  body  in  creating  the  conmiittee.  This  committee 
is  not  set  up  by  law.    Maybe  I  don't  make  myself  clear. 

Mr.  Harris.  Yes,  you  make  yourself  clear  to  me.  I  think  the 
answer  to  that  is  that  it  could  be  extremely  simple.  I  will  agree 
with  your  technical  objection  that  that  other  committee  was  con- 
firmed officially  or  set  up  by  the  code.  Inasmuch  as  th(i  N.  R.  A. 
is  no  longer  in  existence,  the  section  of  the  N.  R.  A.  which  made  it 
mandatory  to  have  a  business  conduct  committee,  then  you  are 
technically  correct  in  your  statement  that  there  is  no  legislative  pro- 
vision now  for  a  business  conduct  committee.  That  in  itself  could 
be  rectified  in  a  few  moments'  time,  and  I  am  sure  that-  that  part 
would  be  agreed  to  by  the  Grain  Futures  Administraticni,  as  it  is 
my  belief  that  they  are  thoroughly  desirous  of  maintaining  the  ex- 
istence of  business  conduct  committees.  If  I  am  wrong  in  that 
statement,  doubtless  the  witnesses  from  the  Department  will  correct 
that  when  they  appear. 

Senator  Capper.  Mr.  Harris,  to  what  exlent  does  the  seller,  pro- 
ducer, keeping  in  mind  that  this  is  a  sellers'  and  producers'  market 
just  as  much  as  it  is  a  buyers'  market,  to  what  extent  does  your 
board  of  trade  business  conduct  committee  give  a  hearing  with  a 
view  to  having  cooperation  between  sellers  and  buyers  in  the  conduct 
of  that  market  ? 

Mr.  Harris.  I  am  very  sure  that  if  any  representative  of  a  seller 
or  producer  wished  to  express  his  views  before  the  busim^ss  conduct 
committee  at  any  time,  that  he  would  not  only  be  permitted  to  do 
so  but  would  be  encouraged  to  do  so. 

Senator  Capper.  What  would  be  the  objection  to  having  represen- 
tation on  that  business  conduct  committee,  a  representation  of  the 
producers  ? 

Mr.  Harris.  Aside  from  the  fact  that  it  is  confined  to  members, 
which,  of  course,  could  be  rectified  by  a  rule,  I  know  of  no  objection 
to  it  whatever,  and  in  line  with  the  policy  of  the  exchange  at  all  times 
to  attempt  to  follow  along  the  lines  of  public  policy  and  of  en- 
deavoring to  improve  its  machinery,  I  do  not  know  of  any  reason 
at  this  time  why  there  would  be  objection  to  it  any  more  than  there 
is  objection  to  the  Grain  Futures  people  sitting  in  with  us.  We  don't 
object  to  that.  Senator  Capper.  We  encourage  it,  because  when  dis- 
tortions occur  and  when  we  are  criticized,  we  don't  want  to  take  all 
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the  responsibility.  We  have  been  trying  to  do  a  ]ob.  We  want 
somebody  else  to  take  part  of  it,  and  we  are  glad  to  have  them  work 
with  us,  and  I  think  they  will  testify  to  the  fact  that  they  work 

with  us.  .         J.    1      J  1       X' 

Senator  Norris.  I  am  wondering  if  the  question  of  the  delegation 
of  authority  would  not  arise  there,  whether  Congress  could,  if  it 
wanted  to,  delegate  to  this  committee  authority  to  do  things  and  to 
regulate  things,  punish  nonobedience,  and  so  forth  ? 

Mr.  Harris.  To  which  committee? 

Senator  Norris.  Any  committee. 

Senator  McGill.  The  business  conduct  committee. 

Mr.  Harris.  My  point  is  that  the  business  conduct  committee  will 
by  cooperation  with  the  Grain  Futures  Department  see  that  abuses 
are  corrected  and  that  the  history  of  the  last  2  years  shows  that  we 

wiU  do  so.  ^  ^  .  /.    J-        1!     li. 

Senator  Norris.  I  understand  that,  and  I  am  not  finding  fault 
with  it  at  all,  but  someone  gets  into  court  and  says,  "That  is  a  delega- 
tion of  authority  which  Congress  had  no  constitutional  right  to 

make" 

Mr.  Harris.  I  think  somebody  could  get  into  court  on  it  quicker 

under  the  present  one.  . 

Senator  Norris.  They  will  get  into  court  on  anything  we  pass, 
there  is  no  doubt  about  that,  but  I  would  like  to  surround  whatever 
action  we  take  with  the  possibility  that  when  they  get  through  with 
the  injunctions  that  are  bound  to  come,  we  might  win  in  the  en(L 

Mr.  Harris.  You  have  that  surrounded  by  a  reconvening  ot  Con- 
gress every  12  months  or  less.  That  is  quite  sufficient.  Moral  suasion 
is  a  much  stronger  factor  in  regulating  our  conduct. 

Senator  Norris.  No,  we  wouldn't  get  much  relief  if  we  were  going 
to  set  up  something  that  would  be  set  aside  every  Congress. 

Mr.  Harpjs.  We  are  interested  in  staying  in  business  over  12 
months.  We  have  been  in  it  a  long  time,  and  we  believe  we  can  do  our 
job.  We  are  not  trying  to  evade,  we  are  trying  to  offer  something 
constructive. 

Senator  Norris.  I  am  not  charging  you  with  that. 

Mr.  Harris.  I  am  trying  to  make  my  point  that  it  would  be  suicidal 
and  asinine  on  our  part  to  conduct  any  such  agreement  under  any 
such  terms  as  you  have  suggested. 

Senator  Norris.  Suppose  somebody  outside  of  your  committee  would 
concoct  some  scheme  by  which  he  could  get  in  court.  A  good  lawyer 
could  do  that,  and  he  would  say,  "This  is  an  unconstitutional  pro- 
vision of  the  law." 

Mr.  Harris.  We  have  ways  and  means  of  handling  our  own  mem- 
bers, and  they  are  not  strictly  by  law.  You  have  such  ways  and 
means  down  here.  Some  General,  for  example,  speaks  out  of  turn 
and  they  put  him  back  in  his  place  without  resorting  to  legal  action 
necessarily,  but  you  get  what  you  want.  We  have  similiar  situations. 
We  have  a  great  many  powers  of  moral  suasion  that  we  can  use  on 
people.  There  is  not  any  possible  way  in  which  you  can  assure 
constitutional  support  or,  we  will  say,  legal  enforcement  of  anything 
which  you  enact,  because  they  are  all  subject  to  legal  attack.  This 
whole  thing  is  a  practical  rather  than  a  legal  problem,  and  it  must 
be  handled  on  practical  rather  than  legal  lines.  When  we  come  to 
those  situations,  if  we  can't  remedy  them  by  cooperative  action  be- 
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tween  the  Grain  Futures  and  the  Grain  Trade,  we  will  devise  with 
them  some  means  of  handling  them  with  the  least  possible  damage  to 
the  machinery,  and  that  is  a  commitment. 

Senator  Capper.  If  you  are  going  to  curtail  the  powers  and  activi- 
ties of  an  impartial  Federal  agency  that  is  trying  to  function  along 
that  line,  it  sems  to  me  the  only  thing  left  is  to  make  that  business- 
conduct  committee  of  yours  or  some  agenc  y  of  the  board  of  trade  a 
body  that  is  made  up  in  part  at  least  of  producers  as  well  as  buyers. 

Senator  Norris.  I  am  thinking,  Senator  Capper,  in  addition  to  that^ 
I  am  a  little  afraid  at  first  blush  that  the  suggested  amendment  of  the 
witness  would  provide  for  the  setting  up  of  a  committee  by  Congress 
not  appointed  by  any  Government  official,  not  appointed  by  anyone 
having  authority,  but  delegating  all  that  authority,  in  this  case  to 
the  board  of  trade,  isn't  that  unconstitutional  as  an  improper  delecra- 
tion  of  authority,  when  we  give  to  that  committee  authority  to  punish 
for  violation  of  its  regulations  and  so  forth  ? 

Senator  Capper.  As  I  see  it,  the  board  of  trade  has  taken  or  claims 
all  authority  to  conduct  this  great  market  in  Chicago.  They  resent 
any  impartial  supervision  by  an  impartial  agency  of  the  Government 
and  say,  "This  is  a  great  game  and  Ave  will  make  the  rules  under  which 
it  will  be  conducted." 

Mr.  Harris.  I  would  like  to  correct  that  impression.  In  the  first 
place,  the  board  of  trade  does  not  resent  anything.  The  board  of 
trade  has  an  opinion,  a  judgment,  based  upon  what  it  believes  to  ne 
an  expert  knowledge  of  the  business. 

Senator  Norris.  Mr.  Harris,  in  my  assumption,  I  am  not  assuming 
that  you  are  going  to  do  anything  wrong  I  am  taking  your  own 
assumptions. 

Mr.  Harris.  Yes,  sir. 

Senator  Norris.  I  am  raising  the  interrogation  point  and  asking 
whether  we  have  the  constitutional  power  to  do  it? 

Mr.  Harris.  That  is  reasonable  and  logical.  The  answer  to  it  is, 
we  are  not  doing  as  Senator  Capper  is  suggesting,  trying  to  make 
all  the  rules  of  the  game,  ignoring  the  interests  of  the  producers  or 
the  opinions  of  outsiders.  We  are  trying  to  make  those  rules  flexible, 
we  propose  to  work  them  out  in  constant  cooperation  with  an  arm 
of  the  Government,  which  also  is  closely  allied  with  this  industry  and 
which  has  responsibilities,  too,  for  its  administration,  and  very  grave 
ones,  and  we  are  trying  to  do  that  in  a  way  which  will  not  be  under 
too  rigid  legislative  enactment,  but  in  a  way  which  will  work.  I 
submit  that  as  long  as  we  have  the  threat  over  our  heads — that  is 
not  the  reason  we  do  it — but  as  long  as  wo  have  it,  we  are  going  to 
work  that  out  along  the  lines  that  will  work  best.  If  including  a 
producer  on  the  personnel  of  the  conduct  committee  assists  in  doing 
that,  I  personally  feel  there  would  be  no  objection  to  such  an  action. 
Senator  Schwellenbach.  With  reference  to  this  proposal  to  limit 
the  requirements  of  margins,  do  you  feel  that  that  is  a  desirable 
thing,  that  conditions  would  dq  better  if  you  have  that  requirement 
than  they  are  now  ? 

Mr.  Harris.  I  feel  that  it  is  a  secondary  or  additional  control  on 
large  lines  to  impose  an  amount  of  margins  which  would  discourage 
that  overtrading.  I  feel,  more  than  that,  that  the  real  way  to  correct 
it  is  by  a  close  working  agreement  between  the  Grain  Futures  Ad- 
ministration and  the  exchanges  from  time  to  time  as  to  what  consti- 
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tutes  excessive  speculation  and  price  distortion.    I  think  that  is  the 
practical  way  to  work  it  out.    I  believe  the  other  is  an  additional 

safeguard.  .     , 

Senator  Schwellenbach.  Talking  a  minute  about  marginal  re- 
quirements, do  you  feel  that  that  is  a  desirable  thing  to  do,  that  the 
situation  would  be  better  if  you  had  those  margin  requirements  than 

the  way  it  is  now ?  .  ^     e     .^ 

Mr  Harris.  I  think  it  is  a  reserve  bulwark  in  the  way  of  a  further 

penalty  on  excessive  speculation,  if  you  impose  one  above  lines  which 

are  felt  to  be  excessive.     I  don't  think  that  it  compares  in  actual 

practical  working  value  with  the  right  kind  of  harmonious  relations 

between  the  conduct  committee  and  the  Grain  Futures  Department. 

Senator  Schwellenbach.  The  Board  has  had  the  power  at  ail 

times,  has  it  not,  to  make  these  margin  requirements? 

Mr.  Harris.  That  is  correct.      .    ,    .    ^ ,        ,  •     ^u  ^ 

Senator  Schwellenbach.  If  it  is  desirable  and  you  recognize  that 

it  is  something  that  should  be  done  and  included  in  this  law,  why 

hasn't  the  Board  itself  made  these  margin  requirements  under  its 

■^^Mr  Harris.  We  did  so  under  the  code,  and  the  state  of  the  market 
has  been  such  since  termination  of  that,  that  there  has  been  no  occa- 
sion to  invoke  any  such  action.  We  have  had  very  quiet,  very  orderly 
markets  which  required  no  such  control,  and  while  the  Board  has 
established  certain  margins,  they  have  not  had  any  occasion  to  invoke 
additional  margins,  because  we  have  had  no  market  condition  which 
was  in  any  sense  excessive  speculation  or  unreasonable  price  fluc- 
tuation at  any  time.  .      .,.      T  xu    4.   4.1. 

Senator  Pope.  Isn't  it  reallv  vour  objection  to  this  law  that  the 
Grain  Futures  Commission  would  act  arbitrarily  or  unreasonably 
and  not  in  the  interest  of  general  trading?  .    .      ^     ^, 

Mr  Harris.  This  Grain  Futures  Commission?  That  is  not  my 
objection  to  it.  My  objection  to  it  is  that  any  trader,  knowing  that 
it  could  fee  utilized  in  that  way,  would  object  to  entering  the  market 
with  those  rules  established.  You  say  this  Gram  Futures  Adminis- 
tration. That  is  anybody's  guess.  I  say,  no,  probably  not,  but  the 
fear  is  there.  It  is  not  my  objection  to  what  this  Gram  Futures 
Administration  will  do  but  it  is  the  traders'  objection  to  what  they 
think  any  commission  mav  do.     After  all,  the  trader  reads  the  law. 

Senator  Pope.  If  you  felt  sure  the  Commission  would  act  reason- 
ably, not  arbitrarily,  you  would  have  no  objection  to  it? 

Mr.  Harris.  I  felt  assured  that  the  Farm  Board,  when  the  bill 
was  passed,  would  never  invoke  its  stabilization  feature  because  we 
were  told  by  the  highest  people  in  the  administration  that  it  never 
would.  I  felt  sure  the  E.  F.  C.  was  an  emergency  body  created 
for  a  2-year  existence  and  yet  it  is  still  in  existence.  It  is  not  what 
I  think  about  it,  but  it  is  what  people  who  trade  in  the  market  know 
can  be  done.  There  is  a  psychological  point  to  it.  My  point  is 
that  we  can  work  better,  preserve  this  machinery  better,  by  the  kind 
of  action  I  have  outlined  than  you  can  by  that  kind  of  legislation, 
and  we  are  here  to  report  back  to  you  every  12  months  if  we  don't 
do  it.    We  will  be  right  back  here  on  the  carpet  again  next  time. 

Senator  Murphy.  Mr.  Harris,  I  note  the  statement  in  the  pro- 
posed amendment  that  the  margin  "requirement  on  lines  in  excess  of 
two  million  bushels  of  any  one  grain  in  any  one  contract  market 
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shall  be  deemed  to  be  not  less  than  20  per  centum  of  the  market  price 
of  such  grain."    What  margins  are  now  exacted  from  traders? 

Mr.  Harris.  At  the  present  time  the  margins  on  speculative  trades 
in  Chicago  are  150  percent  of  the  clearing-house  requirements.  In 
Minneapolis  it  is  somewhat  higher,  and  in  Minneapolis  they  have 
the  super-margin  on  lines  of  2,000,000  bushels.  It  was  left  on  after 
the  code  expired. 

Senator  Schwellenbach.  What  is  the  150? 

Mr.  Harris.  At  the  present  time  it  is  6  cents  a  bushel.  We  have 
a  quiet,  orderly  market,  and  it  can  be  increased  at  any  time. 

Senator  Murphy.  Thank  you,  Mr.  Harris. 

The  committee  will  stand  in  recess  until  2  o'clock  this  afternoon. 

(Whereupon,  at  12  noon,  the  committee  recessed  until  2  p.  m* 
this  day.) 

AFTER  RECESS 

The  committee  reassembled  at  2  p.  m.,  pursuant  to  recess. 

Senator  Murphy  (presiding).  The  committee  will  come  to  order. 
Are  you  prepared  to  present  your  next  witness,  Mr.  Sturtevant? 

Mr.  Sturtevant.  Yes,  Mr.  Chairman;  I  would  like  to  have  you 
hear  Mr.  Theis,  of  Kansas  City. 

Senator  Murphy.  Very  well.  State  your  name  and  business  con- 
nection, Mr.  Theis,  and  whom  you  represent. 

STATEMENT  OF  FRANK  A.  THEIS,  PRESIDENT  OF  THE  SIMONDS- 
SHIELDS-LONSDALE  GRAIN  CO.,  KANSAS  CITY,  MO. 

Mr.  Theis.  My  name  is  Frank  A.  Theis,  i»resident  of  the  Simonds- 
Shields-Lonsdale  Grain  Co.,  Kansas  City,  Mo.  My  company  is  one  of 
the  oldest  grain  concerns  in  the  Kansas  City  market,  and  has  been 
actively  engaged  in  the  grain  business  in  that  market  for  the  past  51 
years.  We  are  in  the  business  of  storing,  handling,  and  merchandis- 
ing of  wheat  and  feeding  grains,  both  for  domestic  distribution  and 
for  export.  We  operate  two  large  terminal  elevators  in  Kansas  City 
with  a  total  capacity  of  7,000,000  bushels;  one  house  in  Kansas  and 
the  other  in  the  State  of  Missouri.  We  are  primarily  merchandisers 
of  cash  grain,  although  we  do  handle  a  very  small  commission  busi- 
ness for  the  account  of  our  regular  milling  and  outside  elevator  custo- 
mers. We  do  not  make  a  practice  of  the  general  solicitation  of  futures 
business,  nor  do  we  operate  any  private  wire  system.  In  addition 
to  having  several  memberships  in  the  Kansas  City  Board  of  Trade, 
my  company  is  a  member  of  the  Chicago  Board  of  Trade,  the  St. 
Louis  Merchants  Exchange,  the  Omaha  Grain  Exchange,  the  Hutch- 
mson  Board  of  Trade,  the  Wichita  Board  of  Trade,  and  the  New 
York  Produce  Exchange.  Up  until  3  years  ago  we  participated  for 
many  years  in  a  very  large  volume  of  export  business  to  Europe,  the 
majority  of  our  shipments  being  made  through  the  ports  of  Galveston, 
Houston,  New  Orleans,  and  Mobile. 

Personally,  I  have  been  in  the  grain  business  for  23  years.  My 
early  experience  was  in  connection  with  buying  cash  grain  at  outside 
terminal  markets  and  from  the  country  shipping  points.  I  was  presi- 
dent of  the  Kansas  City  Board  of  Trade  in  1931,  have  served  on  prac- 
tically all  of  the  committees  of  that  exchange,  and  at  this  time  am 


vice  president  and  director  of  the  grain  clearing  company  that  han- 
dles the  clearing  of  futures  trades  for  the  members  of  our  market. 

The  Kansas  City  Board  of  Trade  is  one  link  in  the  chain  consti- 
tuting the  most  broadly  competitive,  highly  technical,  and  economic 
systems  of  marketing  which  has  been  developed  for  the  handling  of 
any  commodity  any  place  throughout  the  world.  It  is  one  of  15  of 
the  so-called  contract  markets  licensed  to  do  futures  business  under 
the  Grain  Futures  Act,  and  second  only  in  volume  of  futures  trades 
to  the  Chicago  Board  of  Trade.  The  Kansas  City  market  serves  as 
a  price-basing  point  for  the  six  Southwest  winter  wheat  States,  which 
area  produces  normally  from  one-third  to  one-half  of  the  total  wheat 
production  of  the  entire  United  States.  It  is  the  largest  primary 
winter  wheat  market  in  point  of  actual  carlot  receipts.  It  is  the 
third  largest  flour  milling  center  in  the  entire  country.  The  total 
grain  storage  and  elevator  capacity  of  Kansas  City  is  approximately 
60,000,000  bushels,  and  the  members  of  our  grain  market  operate 
physical  properties  in  Kansas  City  with  an  investment  of  approxi- 
mately $50,000,000. 

In  addition  to  large  elevator  capacity  in  outside  markets  in  our  ter- 
ritory, such  as  Salina;  Hutchinson;  Wichita;  Enid,  Okla.;  Amarillo, 
Tex.;  Fort  Worth,  and  Gulf  export  terminals,  there  are  approxi- 
mately 5,600  country  elevators  located  in  these  six  States.  The  total 
wheat  production  in  the  six  Southwestern  States  has  been  as  high  as 
497,000,000  bushels.  The  Kansas  City  market  has  received  annually 
as  much  as  125,000,000  bushels  of  wheat  in  carlots,  and  a  total  of  all 
grains  of  as  much  as  153,000,00  bushels.  Therefore,  it  is  apparent 
that  Kansas  City  is  a  very  important  factor  in  the  grain-marketing 
machinery  of  the  United  States. 

.While  essentially  our  market  is  what  is  known  as  a  cash  grain 
market,  still  the  volume  of  futures  trading  is  also  highly  important. 
The  10-year  average,  1925-34,  of  the  volume  of  wheat  futures  trading 
in  our  market  is  647,000,000  bushels ;  the  total  of  all  grains,  844,000,- 
000  busBels.  Our  volume  of  wheat  trading  in  futures  is,  however, 
approximately  only  one-tenth  of  the  volume  of  trading  in  the  Chi- 
cago market.  There  is  a  very  close  economic  relationship  between 
the  values  as  registered  in  the  various  grain  markets  throughout  the 
United  States,  and  particularly  is  this  true  between  the  Kansas  City 
and  the  Chicago  market.  It  must  be  recognized  that  the  Chicago 
market  is  the  hub  of  the  interrelated  marketing  machinery,  and  it 
is  the  most  important  market  in  connection  with  futures  trading 
and  is  therefore  known  as  the  large  speculative  and  hedging  mar- 
ket. It  is  absolutely  essential  and  necessary  that,  in  order  to  con- 
duct the  cash  grain  JDUsiness  of  the  Southwest,  the  broad,  open,  com- 
petitive system  of  futures  trading  as  conducted  in  Chicago  be  utilized 
for  hedging  and  merchandising  of  the  cash  crops  in  our  territory, 
for  the  reason  that  the  volume  of  futures  in  the  Kansas  City  mar- 
ket is  not  large  enough  in  itself  to  carry  the  load  of  hedging  pres- 
sure. It  must  be  understood  that  the  bulk  of  the  wheat  rece  pts 
in  the  Kansas  City  market  aiTive  during  the  harvest  season  and  that, 
on  the  average,  50  percent  of  the  total  wheat  receipts  of  the  market 
are  received  during  the  months  of  July  and  August. 

I  am  appearing  before  you  representing  the  Kansas  City  Board 
of  Trade  as  well  as  expressing  my  personal  opinions  and  my  own 
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firm's  experience.  I  should  like  to  confine  my  remarks  at  this  time 
to  the  proposed  section  4  (a.)  of  the  Grain  Futures  Act  as  contained 
in  section  5  of  H.  R.  6772,  which  you  have  under  consideration.  The 
Kansas  City  Board  of  Trade  desires  to  definitely  protest  against 
this  proposed  section,  which  would  place  restriction  on  the  volume 
of  speculative  and  spreading  lines,  for  the  reason  that  we  consider 
it  entirely  unnecessary  and  the  wrong  method  of  curbing  or  regu- 
lating so-called  excessive  speculation.  For  the  past  2i/^  or  3  years 
our  market  has  made  a  conscientious  and  successful  attempt  to  gov- 
ern excessive  speculation  through  the  method  of  margin  control  on 
all  lines  of  futures  business,  instead  of  limitation  on  speculative 
lines.  We  feel  extremely  satisfied  with  the  results  of  this  method 
of  control,  definitely  established  in  the  rules  of  our  board  of  trade, 
and  we  know  of  no  instances  during  the  application  of  this  tried 
and  true  method  of  any  so-called  abuses  or  manipulation  in  our 
futures  market.  The  business  conduct  committee  of  our  exchange 
has  by  definite  rule  the  power  to  adopt  and  prescribe  such  regula- 
tions as  it  may  deem  necessary  to  carry  out  the  purposes  of  the 
rules  governing  margins  on  futures  trades,  and  we  have  established 
by  rule  definite  minimum  margins  which  each  member  must  require 
on  all  types  of  future  business.  As  stated  before,  we  have  found 
these  rules  up  to  date  to  be  entirely  adequate.  However,  the  board 
of  directors  of  our  exchange  has  the  further  authority,  whenever 
they  find  market  conditions  require,  to  increase,  but  not  decrease, 
by  regulation  the  minimum  requirements  prescribed  in  this  rule. 

We  protest  most  vigorously  against  the  passage  of  the  proposed 
section  4  (a)  (1)  and  (2)  as  being  entirely  experimental  and  theo- 
retical in  its  purpose  and,  in  our  opinion,  extremely  dangerous  and 
damagng  to  our  entire  marketing  system.  One  of  the  most  ol)jec- 
tionable  features  of  this  proposed  section  is  the  fact  that  it  would 
be  within  the  power  of  the  Commission,  set  up  under  the  Grain 
Futures  Act,  to  proclaim  and  fix,  from  time  to  time,  the  limits  on 
the  amounts  of  trading  in  futures,  both  in  the  volume  any  one  person 
could  own  speculatively  and  in  the  amount  that  could  be  traded  in 
any  one  business  day.  The  fact  that  various  and  different  limits 
could  be  established  under  this  section,  if  enacted  into  law,  would 
bring  about  such  uncertainty  in  the  minds  of  traders  that  the  highly 
econoniic  usefulness  of  the  futures  market  as  an  insurance  would,  in 
our  opinion,  be  placed  in  jeopardy. 

As  a  cash  grain  handler  and  buyer  of  large  volumes  of  wheat  and 
feeding  grains,  I  would  consider  such  limitation  on  futures  trailing 
as  comparable  to  a  possible  law  that  would  limit  the  volume  of  ac- 
tual carlot  cash  grain  that  any  one  person  could  buy  in  any  one  day. 
As  an  example  of  what  I  mean,  it  is  no  uncommon  thing  for  the 
Kansas  City  market  to  receive  for  a  considerable  length  of  time  as 
much  as  1,000  cars  of  wheat  daily.  If  there  was  a  law  restricting 
any  one  buyer  to  the  purchase  of,  say,  only  100  cars,  which  would 
be  approximately  160,000  bushels  in  any  one  day,  it  would  destroy 
J^e  highly  competitive  system  of  sales  being  made  to  the  highest 
bidder.  The  buyer  who  was  willing  to  pay,  say,  $1  a  bushel  for  500 
cars  would  be  required  to  limit  his  purchase  to  only  100  (^ars  at  $1. 
Perhaps  the  next  buy^r  would  be  willing  to  pay  only  98  cents,  and 
after  his  lOO-car  limit  was  reached  the  third  buyer  would  be  willing 
to  pay  only  96  cents,  and  so  on  down  to  where  it  becomes  quite  ap- 
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parent  that  such  limitation  would  be  an  unbearable  restriction  on 
our  system  of  cash  trading,  thus  definitely  reducing  the  price  which 
the  farmer  would  receive.  In  our  opinion,  the  application  of  this 
same  principle  to  futures  trading  will  bring  about  the  same  result. 
I  realize  full  well  that  in  the  type  of  business  in  which  my  firm  is 
engaged,  the  buying  and  selling  of  cash  grain,  and  usin^  the  futures 
market  exclusively  for  the  purpose  of  hedging  or  insuring  our  pur- 
chases and  sales  of  cash  grain,  that  we  are  exempt  as  to  limitation  of 
volume  of  futures  trades  under  this  proposed  legislation.  In  subsec- 
tion (3)  of  section  4  (a)  it  is  definitely  stated  that  no  limitations  of 
lines  fixed  by  the  Commission  shall  apply  to  transactions  which  shall 
be  shown  to  be  bona-fide  hedging  transactions.  But  what  I  am 
personally  extremely  concerned  with  is  the  fact  that  any  further  re- 
strictions on  the  futures  market,  and  particularly  this  suggested 
limitation  of  speculative  lines  which  will  further  reduce  the  volume 
of  futures  trading,  would  make  it  a  tremendous  problem  for  me  as 
a  cash  grain  handler  to  find  a  buyer  for  my  hedges  which  I  am  ac- 
cumulating cash  grain  in  my  elevators  and  equally  difficult  to  find 
a  seller  of  my  hedges  when  I  am  merchandising  wheat  and  feeding 
grains  throughout  the  calendar  year. 

I  stated  in  the  fore  part  of  my  testimony  that  my  firm  for  many 
years  was  engaged  in  the  business  of  exporting  wheat  and  other 
grains  to  foreign  markets.  With  particular  reference  to  wheat,  it 
would  be  no  uncommon  thing  at  this  time  of  the  year,  under  normal 
conditions,  for  my  firm  to  have  sold  several  million  bushels  of  whea,t 
for  forward  shipment  to  the  United  Kingdom  and  continental  ports 
for  shipment  during  July,  August,  September  and  October.  This 
amount  would  be  multiplied  many  times  by  the  numerous  exporters 
throughout  the  United  States.  The  well-established  method  of  con- 
ducting this  business  in  former  years  was  the  sale  of  cash  grain  to 
the  foreign  buyer  before  actual  harvest,  against  which  it  was  nec- 
essary, in  order  to  protect  my  firm  as  an  exporter  from  price  fluctu- 
ations, to  make  purchases  of  equivalent  amounts  of  futures,  both 
July  and  September.  This  method  of  conducting  export  business 
would  place  a  very  large  immediate  demand  for  futures  and  later  on 
in  the  season  the  exporter  would  ultimately  convert  these  futures 
into  cash  grain  to  fulfill  his  export  contracts. 

While  the  exporter  in  buying  this  large  volume  of  futures  was 
hedging  or  insuring  himself  against  price  advance,  yet  some  one  must 
carry  that  risk  and  would  be  compelled  to  sell  the  exporter  these 
futures.  Under  our  marketing  system,  a  large  group  of  individuals 
and  a  widespread  interest  assumes  that  risk,  which  is  commonly 
known  as  a  short  sale.  These  short  sellers  of  futures  are  highly  im- 
portant  under  normal  conditions  to  provide  a  broad  and  liquid  mar- 
ket which  would  enable  those  of  us  in  the  merchandising  business  of 
cash  grain  to  conduct  our  business  in  an  economic  manner.  It  would 
be  inconceivable  to  visualize  any  one  exporter  or  group  of  exporters 
selling  millions  of  bushels  of  grain  abroad  without  some  protection 
to  insure  themselves  against  loss  and  operate  on  the  small  margin 
of  profit  which  the  highly  competitive  nature  of  the  business  re- 
quires. Further,  we  know  from  experience,  that  we  must  sell  the 
foreign  buyer  of  wheat  when  he  is  actually  in  the  market,  or  he  pur- 
chases his  requirements  from  some  other  exporting  country.  Other- 
wise, when  we  should  decide  to  sell  our  wheat  later,  we  would  find 
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him  entirely  out  of  the  market.  Therefore,  Mr.  Chairman,  I  say  it 
is  most  important  that  a  large  volmne  and  wide  breadth  be  permitted 
in  our  futures  markets,  for  cash  grain  handlers  to  function  in  our 
regular  operations. 

Export  business  is  not  possible  at  the  present  time,  as  you  gentle- 
men well  know,  but  a  more  vivid  illustration  of  what  I  am  trying 
to  emphasize  has  been  brought  to  my  attention  just  recently  with 
reference  to  the  domestic  forward  demand  for  wheat  and  flour.  My 
office  has  just  informed  me  that  a  large  commercial  bakery  in  Kansas 
City  is  in  the  market  for  50,000  barrels  of  flour  for  July-August 
delivery.  That  is  the  equivalent  to  approximately  250,000  bushels  of 
wheat.  The  mill  or  group  of  mills  that  sells  that  baker  that  flour  in 
the  normal  and  prudent  course  of  business  is  required  to  go  into  the 
futures  market  and  buy  the  equivalent  of  250,000  bushels  of  July 
futures,  for  the  reason  that  new  crop  wheat  is  not  available  as  yet, 
as  is  well  known.  Some  may  say  that  that  baker  is  a  speculator,  but 
nevertheless  he  has  the  courage  and  fortitude  to  anticipate  his  for- 
ward requirements  by  purchasing  at  this  time  flour  to  take  care  of 
his  business  for  July  and  August.  The  mill  on  the  other  hand,  by 
covering  its  sale  by  the  purchase  of  futures,  is  in  a  hedged  or  insured 
position,  and  is  therefore  not  interested  in  the  trend  of  the  market, 
either  upwards  or  downwards,  until  he  can  replace  his  cash  wheat  to 
fulfill  his  order  and  sell  out  his  futures  at  the  same  time. 

Someone,  however,  must  take  the  short  side  of  that  baker's  long 
position,  and  that  is  where  the  speculator,  or  the  short-seller,  of 
July  futures  steps  into  the  picture.  Call  him  a  speculator  if  you  will, 
but  he  is  pitting  his  judgment  against  the  baker's,  and  it  is  his  idea 
as  a  speculator  that  the  market  is  going  to  decline  and  thus  bring 
about  a  profit  to  himself.  Whether  or  not  this  proves  to  \ye  true,  we 
are  not  interested  as  merchandisers  of  the  farmers'  grain. 

Multiply  this  one  illustration  many,  many  times  and  you  will 
realize  that  even  at  this  very  moment  the  short  seller  is  performing 
an  economic  merchandising  function  by  making  it  possible  for  our 
mills  and  grain  dealers  to  carry  on  their  day-to-day  operations  in 
the  normal  course  of  business.  I  am  most  sincere,  Mr.  Chairman^ 
when  I  say  that  I  am  terribly  alarmed  over  the  likelihood  that 
any  such  limitation  as  proposed  in  this  section  of  the  proi>osed 
legislation  will  only  react  as  a  restriction  on  the  milling  trade,  the 
cash  grain  merchandising  trade  of  our  territory,  and  result  in  a 
lower  price  to  the  producer. 

In  my  own  case^  it  is  not  an  uncommon  thing  for  my  company 
to  purchase  large  amounts  of  wheat  during  the  season  of  harvesting 
movement,  both  during  the  daily  market  sessions  and  on  overnight 
bids  which  we  place  throughout  the  entire  southwestern  territory, 
to  come  to  Kansas  City  and  to  move  to  the  Gulf  ports  for  export. 
Under  this  highly  efficient  and  economic  futures  system  which  the 
trade  has  developed  through  its  ingenuity  and  technical  under- 
standing it  is  possible  for  me  as  a  buyer  of  cash  wheat  to  base  my 
bids  on  the  then-existing  quotation  of  the  Kansas  City  and  Chicago 
futures,  for  the  reason  that  by  years  of  experience  I  am  aware  that 
under  our  present  system  I  can  hedge  or  insure  my  cash  purchases 
by  the  sale  of  futures  at  the  then-existent  actual  (quotation.  This 
permits  me  to  buy  my  grain  on  a  very  narrow  margm  of  profit  and 
perform  a  highly  economic  service  to  the  producer. 
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If  that  volume  of  futures  business  and  that  breadth  of  trade 
which  is  necessary  to  permit  me  to  hedge  my  cash  purchases  is  dis- 
turbed and  I  find  upon  entering  the  market  to  make  my  hedge 
sale  that  it  is  necessary  for  me  to  offer  the  market  down  one-fourth 
or  one-half  a  cent  before  I  can  place  my  hedge,  then  I  am  com- 
pelled by  my  experience  on  my  next  bid  to  the  country  to  simply 
widen  out  my  margin  of  profit  to  take  care  of  that  additional  risk. 
Conversely,  later  on  in  the  season  when  I  have  accumulated  a  large 
amount  of  wheat  in  our  elevators  at  Kansas  City  and  I  am  quotmg 
this  wheat  to  mills  throughout  the  entire  United  States,  should  I 
get  an  acceptance  from  a  mill  in  Philadelphia  for  100,000  bushels 
of  a  certain  type  of  wheat  I  know  under  our  present  system  that 
I  can  buy  back  my  future  at  the  then  existing  market. 

Any  further  restrictions  on  the  volume  of  trade  such  as  proposed 
in  this  section  of  the  bill,  in  my  opinion,  would  make  it  difficult 
for  me  to  buy  back  my  future  when  I  make  my  sale  of  milling  wheat 
at  the  current  quotation,  and  I  fear  I  might  find  myself  in  a  position 
of  bidding  up  the  futures  market  one-fourth  to  one-half  a  cent  in 
order  to  complete  my  transaction.  Thus  if  such  a  condition  did 
come  about,  I  would  be  compelled  to  anticipate  it  by  widening  out 
my  margin  of  profit  when  I  disposed  of  the  cash  wheat  at  a  later 
date.  May  I  impress  upon  you  very  strongly  the  well-known  fact 
to  those  of  us  in  the  industry  that  it  is  utterly  impossible  to  find 
an  immediate  buyer  for  all  the  cash  grain  that  accumulates  during 
the  period  of  a  harvest  movement  during  July  and  Auust.  We 
must  be  dependent,  just  as  is  the  producer,  upon  the  speculator  or 
investor  in  futures  to  carry  that  load  until  later  on  in  the  season 
when  we  are  able  to  meet  the  deferred  demand  for  cash  milling  or 
export  wheat,  at  which  time  we  make  our  cash  sales  and  buy  back 

our  futures. 

Senator  Murphy.  Will  you  stop  at  that  point,  please?  I  should 
like  to  ask  this :  You  say  it  is  difficult  when  the  wheat  is  coming  on 
the  market  to  get  enough  buyers  of  that  cash  wheat.  Isn't  it  pos- 
sible just  at  that  time,  becanse  of  that  very  condition,  to  sell  that 
market  short  in  very  large  volume  and  further  depress  the  price, 
taking  advantage  of  the  absence  of  any  one's  ability  to  buy  this 
wheat  in  the  volume  offered?  Isn't  it  possible  then  and  there  to 
pounce  upon  that  market  with  short  sales  and  depress  the  price? 

Mr.  Theis.  I  have  heard  that  said  many,  many  times,  Senator 
Hurphy,  as  a  criticism. 

Senator  Murphy.  That  is  not  an  answer  to  the  question. 

Mr.  Theis.  I  say  that,  of  course,  it  is  possible  to  make  sales  of 
futures,  short  sales  of  futures,  at  the  time  that  hedging  sales  are 
going  into  the  market,  yes,  sir ;  but  it  has  been  our  experience  oyer 
a  period  of  years,  and  I  think  it  can  be  borne  out  hj  statistical  in- 
formation and  wheat  studies  of  Stanford  University  and  others, 
that  the  actual  price  that  exists  by  our  futures  system  over  some 
-50  years  will  show  as  good  a  relationship  during  the  harvest  period, 
July  to,  say,  October,  which  also  includes  the  spring  wheat  move- 
ment, as  is  true  later  on  in  the  spring  season.  I  could  substantiate 
that,  I  think,  as  I  say  by  actual  study  of  this  very  intricate  system 
of  futures  that  not  only  from  an  export  standpoint  but  from  a 
domestic  standpoint  that  keeps  this  relationship  and  interest  in  line. 
There  are  just  as  many  people  who  are  buying  futures  against  this 
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man  who  is  selling  short,  and  hedge  sales  who  are  projecting  into 
the  future,  in  May  or  in  the  spring  months,  to  carry  the  load  of  the 
actual  producers  production  until  the  physical  demand  for  wheat 
develops. 

Senator  Murphy.  We  grant  that  there  is  a  buyer  for  every  sale. 
It  is  not  true  that  there  is  a  buyer  for  each  sale  at  a  maintained 
price;  and  it  may  be  true  and  seemingly  is  that  the  price  can  be 
depressed  by  the  greater  volume  of  offerings  than  purchases. 

Mr.  Theis.  I  have  never  seen  that  to  be  exactly  the  case.  Senator. 
What  I  am  saying  in  my  testimony  here  is  that  I  am  fearful  that 
if  that  breadth  of  trade  that  is  in  the  maiket — ^that  liquidity,  as  we 
express  it,  technically — if  that  is  limited  by  any  definite  line  or 
an  unusual  line  that  might  be  placed  from  time  to  time,  the  limita- 
tion that  I  am  speaking  of,  I  am  fearful  that  that  very  thing  will 
bring  about  this  condition  where  I  as  a  hedger  will  not  be  ahle  to 
hedge  my  grain  at  the  market  price  that  is  quoted  at  the  time. 

Senator  Pope.  Wouldn't  that  depend  ujion  what  the  limit  was? 

Mr.  Theis.  Indeed  it  would,  and  that  is  just  the  point.  It  is  the 
uncertainty  of  what  that  limit  is  going  to  be,  in  my  opinion. 

Senator  Pope.  Suppose  it  were,  say,  5(K),000  bushels  in  a  day; 
wouldn't  that  be  a  sufficient  limit?  You  referred  to  160,000  bushels 
a  while  ago,  I  believe,  10  carloads.  Wouldn't  a  limit,  say,  of  5(X),000 
bushels  per  day  be  a  limit  that  would  allow  the  latitude  that  you 
have  referred  to  to  take  place? 

Mr.  Theis.  Not  in  my  opinion.  Senator. 

Senator  Murphy.  In  your  own  business  experience,  I  understood 
you  to  sav — or  was  I  mistaken  in  my  understanding — ^you  handle  as 
much  as  640,000,000  bushels  of  cash  wheat  ? 

Mr.  Theis.  Six  hundred  and  forty  millicm  bushels  of  futures,  the 
volimie  of  turn-over  in  the  Kansas  City  market  over  a  10 -year 
average. 

Senator  Murphy.  That  is  a  10-year  average? 

Mr.  Theis.  Yes. 

Senator  Murphy.  Have  you  been  at  all  times  within  the  limitation 
of  500,000  in  your  future  tradings  as  against  your  cash  wheat? 

Mr.  Theis.  There  has  been  at  no  time  a  limitation  of  500,000. 
That  is  what  is  worrying  me,  I  am  afraid  there  might  be. 

Senator  Murphy.  What  was  the  Cutten  case  based  on? 

Senator  Pope.  The  Cutten  case  was  based  on  a  limitation  of  500,- 
000  per  day,  which  is  a  regulation  of  the  grain  futures  commission 
on  the  Chicago  market,  as  I  understand  it. 

Senator  Murphy.  Will  you  rest  your  testimony  just  a  moment 
until  we  get  that  straight? 

Mr.  Fred  H.  Clutton.  Mr.  Chairman,  I  think  the  Senator  is  mis- 
taken. There  is  no  limitation  of  line  in  the  Futures  Act  today. 
There  is  an  amount  which  if  a  trader  exceeds  he  should  report  to 
the  grain  futures  administration.  A  man  may  buy  any  quantity  or 
sell  any  quantity,  but  it  is  only  a  question  of  his  making  t  he  report. 

Senator  Pope.  He  must  report  above  the  amount? 

Mr.  CiiUTTON.  Keporting  it.  The  crime  is  not  in  buying,  the  crime 
is  in  not  reporting. 

Senator  Murphy.  Thank  you  very  much.  That  refreshes  my 
recollection  about  it,  and  I  remember  it  now.  You  may  proceed,  Mr. 
Theis. 


Mr.  Theis.  There  is  one  point  further  that  I  would  like  to  bring 
out,  Senator  Murphy,  and  that  is  the  fact  that  there  is  a  limitation 
also  on  spreads  as  provided  for  in  subsection  3  of  this  bill.  Now,  the 
spreading  operation  to  us  is  treated  exactly  as  a  hedge  operation, 
for  the  reason  that  it  operates  in  a  spread  neither  net  long  nor  net 
short  in  any  amount.  The  trader  is  evenly  balanced.  He  may  be 
long  in  one  future  in  one  market  and  short  another  future  in  that 
same  market,  or  long  in  one  future,  we  will  say,  in  Chicago  and 
short  in  Kansas  City,  or  vice  versa. 

Senator  Murphy.  Does  the  spread  arise  from  a  transaction  where 
he  has  no  net  position  one  way  or  the  other  ? 

Mr.  Theis.  That  is  correct,  sir.  There  is  no  net  jwsition  in  what 
we  speak  of  as  a  "long  and  short"  position.  Now  there  is  a  possibil- 
ity— and  again  I  say  it  is  the  fear  of  what  might  happen  there — 
there  is  a  possibility  under  this  section  that  a  limitation  might  be 
I>laced  on  the  volume  of  that  spread  operation.  We  have  dealt  in 
the  last  few  years  by  this  system  of  margins  that  has  been  spoken 
of  here  by  several  of  the  witnesses,  we  have  dealt  the  same  with  the 
spread  as  we  do  a  hedge.  In  other  words,  the  same  limitation  is 
required  of  a  spreader  as  of  a  hedger.  We  consider  them  in  the  same 
category.  We  recognize  the  necessity  of  their  operation  in  the  mar- 
ket. I  can  say  to  you  very  frankly  that  at  the  present  time  were  it 
not  for  the  operation  of  spreaders  in  the  Kansas  City  market,  mov- 
ing between  Kansas  City  and  Chicago,  and  perhaps  to  Minneapolis 
and  back  again,  we  would  not  have  sufficient  volume  from  day  to 
day  operations  to  actually  sell  50,000  bushels  of  the  farmers'  wheat 
in  that  market.  It  is  something  that  is  very  highly  technical,  I 
appreciate,  but  it  is  something  that  we  consider  most  economic  in  our 
market. 

Senator  Pope.  Is  that  term  used  as  between  different  futures  in 
the  same  market? 
Mr.  Theis.  Yes,  sir. 

Senat(f^  Pope.  What  is  the  difference  between  that  and  a  straddle? 
Are  they  about  the  same? 

Mr.  Theis.  I  am  not  familiar  with  straddles,  except  that  it  is  used 
in  the  bill. 

Senator  Murphy.  It  is  used  in  political  platforms  especially. 
[Laughter.] 

Senator  Pope.  Well,  it  ought  to  be  in  the  bill  for  the  same  reason. 
[Laughter.] 

Senator  Murphy.  I  can't  understand  a  man  who  has  been  a  candi- 
date for  office  not  knowing  what  a  straddle  is.     [Laughter.] 

Mr.  Theis.  We  state  very  definitely,  then,  Mr.  Chairman,  that  in 
most  cases  of  the  operation  of  our  buying  and  selling  of  hedges  we 
must  find  speculators  or  future  traders  wlio  are  willing  to  take  the 
risk  of  both  buying  and  selling  and  preserving  a  broad,  liquid  market 
at  all  seasons  of  the  year;  therefore,  personally,  on  behalf  of  my  own 
firm  and  representing  the  membership  of  the  Kansas  City  Board  of 
Trade,  I  most  respectfully  urge  that  your  committee  give  full  consid- 
eration to  our  urgent  and  sincere  request  that  you  eliminate  this 
proposed  section  from  the  bill  now  under  consideration  and  permit 
our  markets  to  continue  to  function  under  their  proved  efficient  rules 
and  regulations. 

64941—36 4 


46 


TO   AMEND   THE   GRAIN   FUTURES   ACT 


TO   AJVIEND   THE   GRAIN    FUTURES   ACT 


47 


Senator  Pope.  Do  you  object  to  other  portions  of  the  bill? 

Mr.  Theis.  I  am  not  testifying  on  that  at  all.  As  a  matter  of  fact, 
there  are  some  things  in  the  bill  that  I  certainly  do  object  to. 

Mr.  Sturtevant.  Might  I  have  the  privilege  of  asking  this  witness 
a  question  or  two? 

Senator  Murphy.  Yes. 

Mr.  Sturtevant.  Will  you  amplify,  for  the  benefit  of  the  com- 
mittee, your  statement  in  connection  with  the  use  of  the  short  seller 
in  your  export  business,  in  answer  to  Senator  Murphy's  inquiry? 
In  your  testimony  you  showed  how  the  short  seller  came  into  your 
export  transactions. 

Mr.  Theis.  I  can  amplify  it  to  this  extent,  that  if  it  were  not  for 
the  short  seller  or  some  one  who  is  willing  to  take  that  short  sale 
against  my  long  purchases  of  futures,  as  I  stated,  at  this  time  of  the 
year,  against  forward  shipments  of  actual,  physical  cash  wheat,  I 
could  not  possibly  make  the  sale,  unless  I  was  willing  to  take  the  risk, 
and  if  I  happened  to  be  correct  in  my  guess  I  might  be  iji  business 
a  while,  but  if  I  was  wrong  I  would  be  out  of  business  in  a  big  hurry. 

Mr.  Sturtevant.  The  next  question  is,  the  bill  exempts  you,  as  a 
hedger,  from  the  operation  of  these  restrictions? 

Mr.  Theis.  Correct. 

;Mr.  Sturtevant.  And  you  have  touched  on  this  point,  but  just  why 
do  you  want  speculators  to  be  able  to  trade  in  lines  of  over  2,000,000 
bushels  to  take  the  other  side  of  your  hedges  ? 

Mr.  Theis.  We  find  it  is  absolutely  necessary  to  have  enough  buy- 
ing power  in  the  market  in  order  to  carry  the  load  of  millions  of 
bushels  of  cash  wheat  that  is  coming.  The  same  is  true  in  the  North- 
west. For  instance,  in  our  market  it  is  no  uncommon  thing  for  us 
to  have  as  much  as  50  or  55  million  bushels  of  wheat  in  store  against 
which  hedges  are  sold.  The  Kansas  City  market  can't  cairy  all  that 
load.  They  can  only  carry,  perhaps,  a  tenth  of  it.  The  Chicago 
market,  the  Minneapolis  market,  and  others  must  equally  carry  their 
proportion  of  that  actual  hedge.  Now,  if  we  didn't  have  that  I  don't 
see  how  we  could  physically  handle  our  crops.  As  a  matter  of  fact, 
in  answer  to  your  question,  in  order  to  make  it  possible  to  finance  we 
must  be  fully  hedged  at  all  times  or  our  bankers  would  not  advance 
us  any  money  against  cash  wheat. 

Senator  Murphy.  Who  buys  your  hedge? 

Mr.  Theis.  The  speculator.  There  is  no  use  making  any  bones 
about  it.  The  speculator,  in  my  personal  opinion,  is  the  best  friend 
the  farmer  ever  had. 

Senator  Murphy.  Thank  pou  very  much,  Mr.  Theis.    We  will  now  • 
hear  Mr.  Grimes,  vice  president  of  the  Cargill  Elevator  ("o.,  Minne- 
apolis, Minn. 

STATEMENT  OF  E.  J.  GRIMES,  VICE  PRESIDENT,  CARGILL 
ELEVATOR  CO.,  MINNEAPOLIS,  MINN. 

Mr.  Grimes.  Mr.  Chairman  and  members  of  the  committee,  I  rep- 
resent the  Minneapolis  Chamber  of  Commerce.  This  grain  exchange 
is  one  of  the  largest  cash  grain  markets  of  the  country.  This  ex- 
change and  the  Duluth  Board  of  Trade  are  the  core  of  the  extensive 
grain-marketing  system  in  the  Northwest.  Through  the  facilities 
of  these  exchanges  farmers  in  the  closely  contiguous  States  are  fur- 


nished daily  cash  markets  for  their  grain  and  seeds.  Farmers  in  a 
very  much  larger  area  to  the  west  and  south  very  often  find  these 
hignly  developed  competitive  grain  markets  of  Minneapolis  and 
Duluth  the  best  outlets  for  their  grain. 

The  terminal  elevator  storage  capacity  in  Minneapolis  exceeds 
90,000,000  bushels,  probably  the  largest  concentration  of  grain  ele- 
vator space  at  any  one  point  in  the  world.  This  large  capacity  is 
owned  or  operated  by  a  large  number  of  indei)endent  warehousemen 
and  merchants,  each  operating  his  own  elevator  with  his  own  corps 
of  specialists  in  milling  wheat,  malting  barley,  feed  grains,  and 
seeds.  The  large  grain  cooperative  operates  a  terminal  elevator  at 
Minneapolis.  Most  of  these  terminal  elevators  are  public  ware- 
houses and  are  heavily  bonded  by  the  State  of  Minnesota.  All  of 
these  terminal  elevators  are  members  of  the  Minneapolis  Chamber  of 
Commerce. 

Then  there  is  the  flour-milling  industry  of  Minneapolis  which  forms 
a  very  important  segment  of  the  flour-milling  capacity  of  the  Nation. 
For  over  a  half  century  the  name  Minneapolis  has  been  a  symbol  for 
good  flour  and  Minneapolis  millers  have  advertised  the  virtues  of 
flour  made  from  Northwestern  Hard  Spring  wheat  around  the  world. 
Linseed  crushing  is  an  important  industry  in  Minneapolis,  providing 
a  steady  and  ready  demand  for  Northwest  flaxseed.  These  millers 
and  crushers  are  members  of  the  chamber  of  commerce. 

All  of  these  industries  are  daily  buyers  of  the  grain  and  seed 
receipts  that  are  offered  in  the  Minneapolis  market.  Supplementing 
this  large  group  of  Minneapolis  merchants  who  are  continuously  in 
the  market  for  supplies  there  are  flour  mills,  feed  plants,  and  malting 
plants  located  in  Minnesota,  Wisconsin,  and  Illinois,  many  of  whom 
have  their  own  member  representatives  on  the  Minneapolis  exchange 
to  purchase  supplies  for  their  industries.  Altogether,  a  very  highly 
developed  and  keenly  competitive  buying  demand  for  cash  grain  and 
«eeds  focuses  in  this  market  for  each  day's  offerings,  and  the  prices 
registered- there  each  day  reflect  the  free  and  openly  competitive  buy- 
ing of  any  and  all  who  care  to  bid  for  the  offerings  in  the  market.  So 
much  for  the  demand  side  of  the  market. 

On  the  supply  side  are  the  country  elevator  dealers  represented 
on  the  exchange  by  member  cash  grain  commission  houses  and  the 
line  elevator  companies  by  their  salesmen.  The  cash  grain  commis- 
sion houses  assiduously  devote  themselves  to  giving  their  country 
clients  the  fullest  measure  of  market  service.  The  competition  for 
•country  accounts  is  exceedingly  keen  and  a  commission  house  to  sur- 
vive must  be  organized  and  equipped  to  render  superlative  service. 
Because  of  the  rivalry  for  accounts  this  service  is  extraordinarily  com- 
plete in  the  Northwest.  Not  only  do  these  commission  houses  act  as 
selling  representatives  for  the  country  and  are  always  striving  to 
secure  top  market  prices  for  their  clients  but  continuous  service  in 
the  way  of  information  and  advice  on  market  conditions  is  furnished 
the  country  shipper  by  mail  and  telephone,  inspections  on  all  cars 
of  grain  received  are  carefully  checked,  railroad  claims  handled,  and 
most  important  of  all,  funds  with  which  to  finance  the  cash  buying 
of  grain  in  the  country  are  furnished  at  rates  of  interest  generally 
lower  than  the  country  elevator  company  would  be  required  to  pay 
-elsewhere.  This  financing  of  country  accounts  has  been  a  practice 
in  the  Northwest  for  a  great  many  years  and  often  the  cash  grain 
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commission  house  has  been  the  only  source  from  which  farmer-owned 
and  independent  country  elevators  could  obtain  funds  to  adequately 
finance  the  buying  of  grain  from  farmers.  Funds  have  even  been  ad- 
vanced by  commission  firms  to  buy  or  build  country  elevators  for  their 
clients,  mostly  cooperatives.  All  of  these  commission  houses  are 
bonded  by  the  State  for  the  protection  of  country  shippers. 

All  of  these  flour  millers,  grain  and  seed  merchants,  and  the  com- 
mission houses  as  representatives  of  country  clients,  from  long- 
standing necessitous  customs  and  practice,  use  the  futures  market  for 
insurance  against  price  variations  in  the  (commodities  they  handle. 
It  is  generally  conceded  that  it  is  good  business  practice,  to  avoid 
speculative  risks  by  hedging  operations.  In  fact,  a  grain  dealer  that 
does  not  hedge  in  the  futures  market  is  looked  upon  a«  extraordi- 
narily reckless. 

Now,  that  is  the  background — a  highly  developed  and  keenly  com- 
petitive cash  grain  gathering  and  distributing  system  built  around 
futures  trading  as  its  heart  and  lifeblood.  Through  this  central 
mechanism  passes  practically  all  grain  that  moves  to  market.  It  is 
the  reservoir  where  surpluses  are  caught  np  and  conserved  for  future 
needs.  By  providing  security  to  dealers  and  handlers  it  justifies  the 
grant  of  abundant  credit  facilities,  and  tliereby  gives  the  farmer  a 
continuous  market  where  he  can  sell  for  cash. 

Speculation  is  a  very  necessary  adjunct  of  a  futures  market.  It  is 
an  important  link  in  the  chain  of  functions.  If  this  link  is  weakened 
by  irrational  or  impractical  restraint  or  regulation  futures  trading 
itself  will  collapse,  and  without  this  agency  of  insurance  the  cash 
grain  marketing  system  would  have  to  be  completely  reorganized  on 
an  entirely  changed  basis  of  operation,  for  I  know  of  no  way  that 
strictly  hedging  transactions  can  be  offset  or  balanced.  Where  you 
have  a  short  period  of  agricultural  harvest  and  heavy  producer 
marketings  in  the  months  immediately  following  harvest,  and  the 
burden  of  distribution  spread  throughout  the  entire  year,  and  pro- 
vision to  be  made  for  the  additional  burden  of  crop  carry-overs, 
someone  must  carry  and  finance  this  undistributed  load  until  it 
moves  into  consumptive  channels. 

Without  the  insurance  protection  afforded  by  use  of  futures  trad- 
ing, the  margin  for  handling  by  dealers  would  have  to  be  very  mate- 
rially widened,  as  dealers  would  not  only  find  credit  difficult  to 
obtain  in  its  current  comparative  abundance  but  would  be  obliged  to 
make  provision  in  their  handling  margin  for  the  increased  hazard 
of  doing  business. 

Statistics  over  a  long  period  of  years  show  70  jDcrcent  of  the  wheat 
crop  of  this  country  passes  out  of  farmers'  hands  by  November.  In 
addition  we  have  had  carry-overs  from  ])revious  crops  that  have 
ranged  from  100  to  nearly  400  million  bushels  of  wheat.  This  fact 
would  seem  to  afford  an  opportunity  for  speculators  or  grain  dealers 
to  buy  the  crop  at  a  low  price,  hold  it  and  sell  it  later  in  a  higher 
market.  But  amazingly  enough,  that  is  not  the  way  it  has  worked 
out  under  the  present  system. 

Nunierous  studies  and  investigations  have  been  made  by  official 
commissions  and  fact-finding  organizations,  and  it  is  an  (stablished 
fact  that  over  a  period  of  years  the  farm(T  selling  his  grain  at  or 
near  harvesttime  fares  quite  as  well  as  the  farmer  who  holds  and 
sells  later  in  the  crop  year. 
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Large  independent  pools  and  even  governments  have  from  time 
to  time  tried  their  hand  in  so-called  stabilization  operations  and  in- 
variably have  incurred  heavy  losses.  Past  exi)erience  seems  to  record 
it  as  a  settled  truth  that  Government  or  large-scale  pool  speculation, 
as  a  substitute  for  widely  distributed  public  speculation,  accom- 
plishes no  permanent  benefit  for  agriculture  and  too  often  it  has 
injured  the  very  ones  it  intended  to  help.  Observe  what  has  hap- 
pened during  this  crop  year  in  the  Northwest. 

Right  at  the  peak  of  the  crop  movement  Minneapolis  grain  futures 
reached  their  high  for  the  crop.  In  October  wheat  futures  sold 
well  above  $1.20.  Early  in  April  this  year  they  sold  well  under 
$1.  Is  it  not  a  fair  question  to  ask,  "Why  concern  ourselves  about 
the  speculators  that  may  have  bought  wheat  futures  at  high  prices 
in  October?"  They  came  into  the  market  voluntarily  and  furnished 
their  own  capital  to  finance  their  trades.  If  it  was  speculative 
buying  that  produced  in  last  October  a  price  that  now  appears  to 
have  been  generously  high,  the  wheat  farmers  of  the  Northwest 
surely  benefited  from  the  speculative  interest  in  the  market. 

And  that  brings  me  to  what  I  think  is  the  crux  of  this  problem 
of  control  of  speculation  in  grains.  I  would  like  to  have  you  believe 
speculation  has  economic  virtue,  and  if  it  has  virtue,  that  it  should 
not  be  driven  out  of  U.  E.  grain  markets  and  lost  to  Liverpool  or 
Winnipeg  or  to  other  commodities  markets.  Or,  still  worse,  if 
because  of  drastic  statutory  restraint  or  prohibition  in  the  major 
grain  exchanges,  roundabout  and  disorderly  speculation  is  given 
encouragement  outside  of  the  grain  exchanges. 

This  bill  proposes  to  control  excessive  speculation  by  making  illegal 
speculation  in  grain  by  any  one  person  in  excess  of  a  fixed  niaximum 
amount  to  be  deterniined  from  time  to  time  by  a  commission  in 
Washington.  Different  maximum  limits  may  be  fixed  for  different 
grains  and  different  markets.  Provision  is  also  made  for  a  limita- 
tion on  daily  trading  by  any  one  person  in  any  one  day,  and  the 
commission  has  the  power  to  change  this  limit  from  time  to  time. 

Then,  under  the  bill  spreading  operations  are  subject  to  control 
as  to  maximum  amounts  by  this  commission.  I  regard  some  of  these 
regulations  as  not  only  mainly  unnecessary  but  in  many  cases  ex- 
cessively arbitrary  and  so  indefinite  and  uncertain  as  to  how  the 
power  to  regulate  will  be  used  in  Washington,  that  the  bill  niay 
produce  a  condition  where  the  economic  value  of  futures  trading 
will  be  weakened,  when  I  think  all  agree  it  ought  to  be  strengthened. 

I  very  much  fear  that  placing  such  complete  and  arbitrary  author- 
ity over  trading  operations  in  Washington  can  have  disastrous  con- 
sequences. It  may  easily  spread  distrust  and  timidity  amongst  the 
trading  public  and  amongst  hedgers,  who  in  contemplation  of  the 
Government  invoking  its  authority  to  restrict  trading  at  any  time 
will  decide  it  is  too  hazardous  an  undertaking  to  engage  in.  The 
severe  penalties  provided  for  what  might  be  minor  infractions  of 
the  act  may  deter  many  grain  exchange  members  from  accepting 
orders  in  futures  trading. 

It  seems  so  unnecessary  to  hazard  the  effectiveness  and  the  general 
utility  of  the  present  smooth-functioning  futures  trading  markets 
with  such  control  as  is  contemplated  in  this  bill,  when  it  appears  that 
si^eculation  now  is  under  effective  and  healthy  control  under  the 
rules  and  regulations  of  the  grain  exchange.     In  my  opinion,  the  key 
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to  control  of  speculation  in  grain  into  managed  channels  is  in  the 
rule  requirement  now  in  force  on  all  large  exchanges  that  members 
must  collect  and  receive  from  all  persons  making  speculative  trades 
certain  minimum  margins. 

This  matter  of  control  of  speculation  was  threshed  out  exhaustively 
here  in  Washington  in  1933  and  1934  when  the  grain  excliange  code 
was  formulated.  The  code  was  carefully  drawn  and  was  very  speci- 
fic in  the  general  principle  of  affording  protection  of  price  insurance 
to  handlers  and  processoi-s  of  cash  grain,  and  at  the  same  time  giving 
encouragement  and  protection  to  wholesome  and  manageable  specu- 
lation. 

No  one  will  claim  the  code  was  a  perfect  document,  but  it  did  give 
a  very  satisfactory  record  of  achievement  while  it  was  in  existence. 
One  very  definite  fact  was  established  and  that  was  that  margin 
requirements  did  exercise  healthy  control  over  speculaticm,  and  all 
exchanges  have  continued  these  margin  requirement  provisions  in 
some  form  similar  to  the  theory  of  control  adopted  in  the  code.  The 
rules  of  all  exchanges  where  futures  are  dealt  in  now  require 
members  to  obtain  from  speculative  traders  margin  deposits  of  cash 
or  its  equavalent  on  open  trades. 

I  believe  the  solution  of  the  problem  of  control  of  large  traders' 
operations  in  a  higher  scale  of  margins  on  trades  in  excess  of 
2,000,000  bushels.  The  exchanges  have  volunteered  to  make  this 
margin  20  percent  which  in  theory,  and  in  jjractice  during  the  code, 
is  sure  to  operate  as  a  check  on  overtrading  by  large  traders. 

Senator  Pope.  Do  these  different  exchanges  have  the  same  amount 
of  margins  that  have  to  be  put  up  ? 

Mr.  Groies.  No,  sir. 

Senator  Pope.  Yours  is  a  different  amount? 

Mr.  Grimes.  Yes,  sir. 

Senator  Pope.  And  at  Kansas  City? 

Mr.  Grimes.  Yes,  sir.  Minneapolis  still  has  margin  requirements 
as  spelled  out  in  the  grain  exchange  code. 

Senator  Schwellenbach.  Why,  Mr.  Grimes,  when  you  had  a  20- 
percent  margin  requirement  under  the  coile,  and  you  say  they  are 
willing  now  voluntarily  to  have  a  20-percent  margin  requirement, 
why  since  the  abandonment  of  the  code  up  to  the  present  time  has 
it  dropped  down  to  6  cents  a  bushel  ? 

Mr.  Grimes.  I  think  Mr.  Harris  pointed  out  this  morning  that  in 
Chicago  they  thought  there  was  no  necessity,  with  the  narrow  market 
and  very  light  speculative  trade,  to  have  that  excessive — that  margin 
on  the  larger  trades.  Minneapolis,  however,  has  left  that  same 
margin  requirement  on. 

Senator  Pope.  Do  you  have  more  trading  on  the  Minneapolis  Ex« 
change  than  they  do  in  Chicago  ? 

Mr.  Grimes.  No,  sir. 

Senator  Pope.  You  have  less  future  trading? 

Mr.  Grimes.  Yes,  sir. 

Senator  Pope.  And  still  you  have  retained  that  20-percent  margin 
requirement  ? 

Mr.  Grimes.  Yes,  sir.  We  decided  that  we  would  make  no  change 
in  the  code  margin  requirements  until  after  this  matter  had  been 
settled  here  by  legislation,  if  it  was  to  be  settled,  because  we  thor- 
oughly believe  up  there  that  the  medium  of  control,  that  is,  the  best 
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medium  of  control,  is  by  margins  rather  than  by  this  arbitrary  exer- 
cise of  power  down  here  to  limit  the  size  of  lines. 

Senator  Pope.  Under  the  code  did  you  have  the  same  margin  re- 
quirements as  Chicago? 

Mr.  Grimes.  Yes,  sir. 

Senator  Pope.  And  Kansas  City? 

Mr.  Grimes.  Yes,  sir.  Just  a  word  about  fixation  of  limits  on 
spreading  operations.  Not  many  of  the  cash  grain  handlers  and 
processors  are  interested  in  the  limitation  of  speculative  lines  from 
the  standpoint  of  it  prohibiting  them  from  speculating  in  a  long 
or  short  position  on  large  commitments,  for  very  few  go  long  or 
short  in  the  market. 

I  believe  it  is  their  general  practice  to  keep  as  near  even  as  pos- 
sible with  their  total  open  purchases  always  approximately  offsetting 
their  total  open  sales. 

They  use  the  futures  market  not  only  to  make  a  short  hedge  against 
a  long  position  in  cash  grain,  but  also  to  make  a  long  hedge  against 
a  short  position  of  cash  grain  or  product. 

Senator  Pope.  Mr.  Grimes,  have  you  read  the  provision  relating  to 
margins  in  this  bill,  as  to  their  keeping  the  margin  deposit  separate 
from  the  funds  of  the  Commission  ? 

Mr.  Grimes.  Yes,  sir. 

Senator  Pope.  Are  you  in  favor  of  that  provision  in  the  law  ? 

Mr.  Grimes.  I  think  that  that  will  be  discussed  by  somebody  who 
has  made  a  special  study  of  it,  Senator.  And  I  might  add  that  the 
committee  has  discussed  it  very  thoroughly  and  are  ready  to  offer 
a  suggestion  of  something  that  conforms  in  general  principle  with 
the  idea  but  perhaps  is  more  practical. 

Senator  Pope.  And  you  are  going  along  with  the  committee? 

Mr.  Grimes.  Yes,  sir.  These  hedgers  also  find  it  necessary  at 
times  to  use  the  futures  market  as  a  hedge  when  they  have  neither 
a  long  nor  ^  short  position  in  cash  grain  or  products.  In  this  case 
they  may  buy  long  the  future  of  one  month  and  sell  short  an  equal 
amount  of  a  future  of  a  different  month  in  the  same  market,  or  buy 
long  a  future  in  one  market  and  sell  short  an  equal  amount  of  a 
future  in  a  different  market. 

Their  net  position  is  even  as  the  amount  of  long  futures  balance 
the  amount  of  short  futures.  This  is  what  is  known  as  spreading. 
Spreading  transactions  are  probably  not  as  nonspeculative  as  strictly 
hedging  operations,  although  hedging  is  not  always  entirely  airtight 
protection  and  insurance  as  the  cash  grain  that  is  hedged  in  futures 
may  fluctuate  in  value  in  a  comparatively  minor  degree  different  than 
the  fluctuation  of  the  futures  hedge. 

Spreading,  however,  is  much  less  of  a  risk  than  a  purely  speculative 
position  in  the  market  when  a  major  change  in  values  is  taking  place 
as  the  general  trend  in  the  rise  or  fall  of  prices  in  all  markets  will 
be  in  the  same  direction,  so  that  with  a  spread  between  markets  the 
profit  in  a  long  position  in  one  market  is  offset  to  large  extent  by 
the  loss  in  the  short  position  in  the  other  market. 

You  may  well  ask,  then,  why  do  industries  indulge  in  spreading 
operations  and  what  good  purpose  in  the  market  does  it  serve.  The 
most  important  service  performed  by  spreading  operations,  in  my 
opinion,  is  that  it  quickly  corrects  or  prevents  maladjustment  in 
commercial  relationships  between  markets. 
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Minneapolis  and  Kansas  City  are  large  cash  grain  markets  and 
Chicago  is  the  principal  speculative  market .  When  the  heavy  move- 
ment of  grain  crops  is  on  in  the  Southwest  and  Northwt»st  and  the 
great  bulk  of  this  grain  is  being  marketed  in  Kansas  City,  Minne- 
apolis, and  Duluth,  as  is  the  case,  these  interior  markets  would  soon 
be  in  a  position  where  the  absorptive  power  to  receive  the  impact  of 
heavy  hedging  sales  at  proper  commercial  relationships  with  Chicago 
would  be  exhausted  and  prices  in  the  interior  markets  might  descend 
to  a  discount  position  under  Chicago  seemingly  not  justified  by 
conditions. 

Senator  Pope.  Couldn't  those  spreads  also  be  used,  however,  for 
making  a  difference  in  the  market,  a  difference  in  the  prices  of  two 
markets?     They  certainly  can  be  used  to  bring  up  the  i)rice  of  the 
markets  and  make  them  uniform. 
Mr.  Grimes.  Yes. 

Senator  Pope.  But  couldn't  they  also  l)e  used  to  further  spread 
those  markets  ? 

Mr.  Grimes.  Those  that  spread  are  generally  the  industries  or  the 
terminal  elevators,  or  market  students  who  make  a  very  (;lose — make 
it  their  business  to  study  commercial  relationships  between  markets. 
So  that  if  any  one  person  or  group  of  persons  tried  to  throw  malad- 
justments into  these  markets  he  would  immediately  have  to  pit  his 
IDower  against  some  one  who  probably  felt  equally  as  well  qualified  to 
say  what  the  proper  adjustments  should  be,  and  I  think  by  j)ermitting 
spreading  you  would  at  least  arrive  at  what  is  a  very  valid  commer- 
cial relationship  between  the  markets.  Without  it  I  don't  know 
where  we  would  be.  I  think  Minneapolis  might  descend  to  prices 
that  would  be  either  down  to  the  freight  difference  under  Chicago 
or  very  much  out  of  proper  adjustment  and  I  think  you  would  also 
find  that  from  time  to  time  you  might  even  face  the  situation  where 
you  would  have  a  very  wide  dislocation  of  stocks  of  wheat,  where 
you  might  pull  it  through  a  market  where  it  ordinarily  would  stop. 
In  other  words,  if  Chicago  was  artificially  high  and  Minneapolis 
unnaturally  was  low,  it  might  be  pulling  the  wheat  through  Minne- 
apolis to  Chicago,  when  ordinarily  it  should  be  needed  in  Minneapolis 
probably  later  on  for  the  milling  industry  there.  In  other  words,  it 
is  the  very  contradiction  of  proper  and  wholesome  competition. 

When  spreading  operations  are  permitted  to  have  f re«»  play  there 
are  many  cash  grain  handlers  and  other  well-informed  students  of 
relationships  between  markets  who  are  willing  to  buy  one  market 
and  sell  another  market  at  a  difference  which,  in  their  judgment,  rep- 
resents a  valid  commercial  relationship.  This  spreading  or  arbitrag- 
ing  diminishes  erratic  fluctuation  and  promotes  healthier  stability  in 
the  less  speculative  market,  and  also  undoubtedly  tends  to  check 
speculative  activity  in  any  one  market,  as  by  spreading,  the  specula- 
tion is  distributed  to  all  markets. 

Spreading  is  also  of  very  great  advantage  to  grain  handlers  and 
processors  at  times  in  another  way.  As  I  have  said,  these  industries 
may  find  it  desirable  and  sometimes  necessary  to  put  out  a  h^dge  po- 
sition in  distant  months,  and  at  the  start  tliere  will  be  no  |)urchase  or 
sale  of  cash  ijrain.  For  example,  a  milling  company  in  Minneapolis 
or  Kansas  City  might  be  satisfied  it  could  operate  its  mill  profitablj^ 
if  cash  wheat  was  obtainable  at  a  certain  fixed  relationship  with  the 
Chicago  market.     For  the  purpose  of  illustration,  let  it  be  said  that 
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this  mill  is  willing  to  buy  cash  wheat  in  Minneapolis  at  3  cents  under 
Chicago  this  coming  September.  Although  this  is  the  month  of 
April,  September  wheat  is  being  traded  in  in  both  Minneapolis  and 
Chicago.  It  is  entirely  possible  that  some  time  between  now  and  next 
September  Minneapolis  September  wheat  may  sell  at  3  cents  under 
Chicago  and  when  and  if  it  does  that  mill  will  commence  to  buy 
Minneapolis  September  wheat  and  sell  Chicago  September  at  that 

difference. 

This  spreading  may  take  place  months  before  the  new  crop  of 
Northwest  wheat  is  harvested  and  ready  for  market,  but  this  milliner 
has  assured  himself  of  a  supply  of  cash  wheat  for  use  during  the  next 
September  at  what  he  considers  a  satisfactory  basis  under  Chicago. 
When  the  new  crop  wheat  moves,  he  converts  the  long  Minneapolis 
September  wheat  futures  into  cash  wheat  either  by  taking  delivery 
in  Minneapolis  in  September  or  by  buying  country  run  wheat  and 
simultaneously  selling  out  his  long  Minneapolis  September  future, 
leaving  him  in  either  case  with  a  stock  of  cash  wheat  in  Minneapolis 
hedged  in  Chicago. 

In  this  particular  operation  the  spreading  operation  makes  pro- 
vision for  anticipatory  requirements.  This  quite  common  and 
businesslike  practice  should  not  be  interferred  with  as  it  is  of  im- 
portant service  to  milling  companies  and  to  farmers  and  to  markets, 
as  it  promotes  healthier  commercial  relationships  between  markets 
and  undoubtedly  makes  for  wider  distribution  of  flour  milling 
capacity,  whereby  flour  and  millfeeds,  useful  to  farmers,  receive  a 
wider  and  more  economical  distribution.  Mr.  Theodore  Hammit  of 
the  Grain  Futures  Administration  authored  some  excellent  papers 
on  this  subject  in  1934. 

Just  one  more  observation.  It  seems  plain  that  the  purpose  and 
intent  of  this  bill  is  to  restrict  and  drastically  regulate  futures 
trading  and,  in  so  doing,  many  believe  cause  serious  injury  to  the 
present  grq^n  marketing  system. 

One  is  forced  to  the  conclusion  that  Congress  believes  the  grain 
marketing  system  is  delinquent  or  defective  in  its  service  ability 
to  the  producer  and  that  it  is  monopolistic  or  noncompetitive  as  it 
functions,  or  else  such  a  drastic  measure  would  not  be  proposed  at 
this  time. 

Perhaps  it  has  not  occurred  to  you,  but  if  you  will  analyze  grain 
marketing  conditions  during  the  past  2  years  you  will  see  that  the 
charge  that  the  grain  marketing  system  has  been  inefficient  or  inef- 
fective in  its  service  to  farmers,  or  that  it  has  been  monopolistic  in 
its  methods,  has  been  completely  disproved. 

During  the  past  2  years  the  price  structure  on  grains  in  this 
country  available  to  American  producers,  created  by  the  efficient 
functioning  of  all  classifications  of  trade  in  this  industry,  has  been 
so  high  that  it  has  attracted  to  the  United  States  grain  of  many 
kinds  grown  by  farmers  in  foreign  lands  and  this  in  spite  of  our 
high  tariff  duties  on  imports  of  grain.  Com,  oats,  rye,  and  flax 
have  come  in  from  Argentina,  rye  and  barley  from  continental 
Europe  and  during  this  crop  a  large  volume  of  wheat  has  come  in 
from  Canada  over  a  42-cent  tariff  wall. 

So,  we  have  the  paradox  of  implied  criticism  of  the  marketing 
system  on  the  one  hand  for  alleged  shortcomings  and  delinquencies 
and,  on  the  other  hand,  a  record  of  achievement  during  the  past 
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2  years  which  seems  to  signify  it  has  been  perhaps  too  enterprising 
and  efficient  in  the  service  rendered  to  the  grain  producers  of  this 
country. 

The  fate  of  the  present  marketing  system  rests  pretty  much  in 
your  hands.  What  may  prove  to  be  the  first  good  grain  crop  in  sev- 
eral years  appears  to  be  in  prospect  in  the  Northwest.  If  it  comes 
through  in  good  fashion,  the  commercial  grain  handling  agencies 
should  be  given  the  greatest  possible  opportunity  to  function  effi- 
ciently in  order  to  insure  to  the  producers  broad  and  healthy  markets. 
We  have  in  this  country  the  best  marketing  system  in  the  world. 
Don't  strangle  it  with  unnecessary  red  tape. 

Senator  Murphy.  Do  I  understand  that  you  assume  full  responsi- 
bility for  these  importations  of  grain? 

Mr.  Grimes.  Me?    No,  sir.     [Laughter.] 

Senator  Frazier.  You  spoke  of  the  price  of  wheat  going  down. 
What  is  the  reason  for  wheat  going  down  20  or  30  cents  a  bushel 
in  the  last  few  months? 

Mr.  Grimes.  I  presume  it  is  due  to  a  number  of  causes,  although 
I  would  not  attempt  to  try  to  tell  you  all  of  the  reasons.  Senator. 
Maybe  it  was  too  high  last  fall.  We  have  had  quite  heavy  imports 
from  Canada.  Maybe  there  have  been  economies  in  consumption  or 
things  of  that  nature.  It  is  always  easy  at  the  start  of  a  crop  sea- 
son to  make  prophecy  as  to  what  the  markt't  may  do,  but  as  you  near 
the  end  of  it  you  pretty  well  know  what  the  facts  are,  and  of  course 
one  can  look  back  and  see  where  he  has  been  wrong,  sometimes. 

Senator  Frazier.  There  is  no  question  about  the  shortage  of  crop 
last  year  and  low  production  of  wheat  in  the  country? 

Mr.  Grimes.  Yes,  sir ;  that  is  a  fact. 

Senator  Frazier.  Now,  about  the  imports?  Does  that  have  any 
effect,  do  you  think,  on  the  market. 

Mr.  Grimes.  Oh,  yes;  I  think  it  has  a  tendency  to  level  off  the 
demand,  but  of  course  they  have  good  effects,  too,  as  far  as  wheat 
was  concerned  in  the  Northwest,  because  after  the  crop  failures 
there  was  very  little  heavy  wheat  left  in  the  Northwest  country; 
so  that  in  order  to  use  the  very  light  weight  wheat  in  this  crop'it 
was  quite  necessary  to  find  a  suitable  mix  where  heavy  wheat  could 
be  mixed  with  this  light  weight  wheat  to  make  suitable  flour. 

Senator  Frazier.  You  spoke  about  Chi(,'ago  doing  more  speculat- 
ing in  wheat  than  they  do  in  Minneapolis.  Do  you  have  the  figures 
^s  to  the  amount  of  actual  wheat  handled  in  Minneapolis,  compared 
with  the  actual  wheat  handled  in  Chicago? 

Mr.  Grimes.  No,  sir ;  I  have  not  them  right  here,  but  I  think  that- 
well,  I  haven't  them  with  me.  I  can  secure  that  for  vou  at  any 
time.  '  "^ 

Senator  Hatch.  Mr.  Grimes,  isn't  it  true  that  cash  wheat  has  been 
paying  a  premium,  bringing  a  premium  over  the  futures  market 
for  several  months  past? 

Mr.  Grimes.  It  has  in  Minneapolis.  That  is,  the  high  protein 
wheat  in  Minneapolis  has  brought  as  much  as  25  to  27  cents  per 
I)ushel  over  the  future,  that  is,  over  the  current  future.  So  that 
cash  wheat  of  good  quality  in  Minneapolis  last  fall  did  sell  at  an 
excellent  price,  that  is,  an  excellent  price  relative  to  what  it  has  been 
selling  at  during  the  last  several  years. 
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Senator  Hatch.  It  is  also  true  that  it  sold  substantially  higher 
tnan  the  Chicago  futures  market? 

Mr.  Grimes.  Yes,  sir. 

Senator  Hatch.  I  was  just  wondering  what  connection  that  had 
with  your  evident  theory  that  the  speculative  market  has  been  bene- 
ficial to  the  market  when  cash  wheat  has  been  selling  at  so  much 
more  than  the  futures. 

Mr.  Grimes.  Of  course,  in  the  Northwest,  as  Senator  Frazier  has 
said,  we  had  a  very  small  crop  of  wheat,  and  the  Minneapolis  mills 
had  to  adjust  themselves  to  that  situation,  because  they  have  their 
brands  of  flour  that  have  been  advertised  for  years,  and  they  have  a 
special  demand  for  this  flour  ground  from  hard  spring  wheat,  and 
the  Minneapolis  markets  just  naturally  found  the  supply  and  demand 

level. 

Senator  Hatch.  Well,  today  cash  wheat  is  bringing  substantially 
more  than  May  option,  the  near  option. 

Mr.  Grimes.  In  Minneapolis,  yes;  I  think  it  is.  That  is,  there 
are  some  grades  of  it  that  are,  and  there  are  other  grades,  I  believe, 
that  are  selling  somewhat  less. 

Senator  Hatch.  Then  is  it  not  a  fact  that  perhaps  the  futures 
market  being  so  low  is  now  actually  holding  down  the  price  of  cash 
wheat? 

Mr.  Grimes.  I  don't  think  the  futures  market  is  holding  down  the 
price  of  cash  wheat ;  in  fact,  I  think  that,  as  I  have  tried  to  say  in 
this  testimony,  those  industries,  millers  and  grain  men  and  country 
dealers,  and  everybody  else,  if  they  did  not  have  the  futures  market 
in  which  to  underwrite  the  insurance  risk,  their  purchases  would 
be  probably  very  much  less  than  they  are,  and  their  holdings,  of 
course,  would  be  very  much  less  than  they  are  carrying  under  present 
conditions,  to  the  detriment  of  the  price  structure. 

Senator  Pope.  Have  you  imported  within  the  last  few  months 
wheat  into  this  country  I 

Mr.  Grimes.  Oh,  yes.    My  company? 

Senator  Pope.  Yes. 

Mr.  Grimes.  I  would  not  be  surprised  that  we  have.  We  have  a 
Buffalo  plant,  that  is,  a  Buffalo  elevator,  and  we  may  have  imported 
some  wheat  through  our  company.     I  don't  know  for  a  certainty. 

Senator  Pope.  Have  you  imported  rye? 

Mr.  Grimes.  Yes. 

Senator  Murphy.  Is  that  the  heavy  gi-ade  of  wheat  you  import  ? 

Mr.  Grimes.  Yes. 

Senator  Murphy.  That  is  due  to  the  deficiency  created  by  the  crop 
failures  in  the  last  2  vears? 

Mr.  Grimes.  Yes. 

Senator  Frazier.  Doesn't  the  price  of  your  future  wheat  generally 
relate  to  the  price  of  cash  wheat  ? 

Mr.  Grimes.  It  acts  as  a  standard,  as  a  barometer,  and  of  course 
your  cash  wheat  may  sell  at  premiums  or  discounts  over  or  under 
the  future. 

Senator  Frazier.  Well,  your  premium  in  Minneapolis  undoubtedly 
has  something  to  do  with  the  imports  from  Canada,  do  they  not? 

Mr.  Grimes.  Yes;  probably,  because  it  represented  the  price  that 
millers  must  pay. 
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Senator  Frazier.  You  are  paying  in  premium  over  half  of  the 
duty. 

Mr.  Grimes.  Yes. 

Senator  Murpht.  And  you  have  got  to  do  that  to  supply  this  par- 
ticular flour  market? 

Mr.  Grimes.  Yes;  and  also  to  make  use,  perhaps,  of  the  lighter 
qualities  of  wheat  that  otherwise  probably  could  not  be  used  by  the 
millers,  because  they  mix  the  lightweight  with  the  heavyweiglit. 

Senator  Frazier.  It  has  that  advantage,  but  it  has  the  disadvantage 
of  keeping  the  market  price  down.  There  is  no  question  about  that  in 
mv  mind. 

Mr.  Grimes.  Imports? 

Senator  Frazier.  Yes. 

Mr.  Grimes.  Yes;  perhaps. 

Senator  Murphy.  Just  how  would  that  operate?  If,  as  you  say, 
the  importations  are  desired  by  the  millers  to  manufacture  a  cer- 
tain grade  of  flour  and  the  importations  are  necessary  for  that  par- 
ticular purpose,  do  those  importations  depress  the  price  of  all  wheat? 

Mr.  Grimes.  No.  It  probably  has  a  tendency,  however,  to  level 
off  the  price  of  all  wheat.  It  may  not  depress  it.  It  probably  acts 
as  a  check  to  higher  prices.  It  might  do  that.  What  I  referred  to 
was  this:  As  Senator  Frazier  knows,  much  wheat  in  North  Dakota 
this  year  tested  only  40  to  45  pounds,  very  light-test  weight  wheat. 
It  took  8  or  9  bushels  of  that  wheat  to  make  a  barrel  of  flour,  and 
at  that  time  the  processing  tax  was  in  effect,  so  that  a  barrel  of  flour 
ground  from  that  wheat  would  cost  considerably — a  barrel  of  flour 
that  was  ground  from  that  wheat,  having  to  compete  with  flour  from 
other  sections,  it  was  necessarv  that  the  nuller  buv  this  off-grade 
wheat  sometimes  on  quite  a  low^  basis.  So  tliat,  as  I  see  it,  it  worked 
to  the  advanage  finally  of  the  farmer  who  produced  it  by  working 
out  so  that  he  was  able  to  mix  it  with  the  imported  heavier  wheat 
and  thereby,  of  course,  not  force  too  low  a  price  on  the  off-grade 
wheat. 

Senator  Frazier.  I  don't  agree  with  you  that  it  worked  to  the 
advantage  of  the  farmer:  it  worked  to  the  advantage  of  the  miller. 
I  think  that  is  the  best  way  to  put  it,  because  the  price  of  the  low- 
grade  wheat  went  down  instead  of  up. 

Mr.  Grimes.  No  ;  it  did  not.  As  soon  as  they  found  out  its  quali- 
ties, and  after  laboratory  and  milling  expeiience,  that  wheM  did  go 
into  flour  milling  use  and  it  has  been  used,  I  think,  very  extensively. 
Mr.  Myrick,  of  the  Pillsbury  Flour  Milling  Co.,  will  'follow  me  on 
the  stand,  a  miller  from  Minneapolis,  and  he  will  be  much  better 
qualified  than  I  am  to  discuss  that  phase  of  the  subject. 

Senator  Hatch.  Just  one  other  question  about  the  difference  in 
futures  price  and  cash  price.  Ordinarily  has  it  not  been  true 
throughout  the  years  that  cash  grain  sells  under  its  discount  on  the 
Chicago  futures  market  or  Minneapolis  ? 

Mr.  Grimes.  You  mean  in  Minneapolis? 

Senator  Hatch.  Yes. 

Mr.  Grimes.  You  mean  cash  grain  always  sells  at  a  discount? 
Senator  Hatch.  Usually. 

Mr.  Grimes.  Not  always.  It  might  sell  at  a  discount  under  a 
future  that  is  6  months  hence— it  might  sell  in  September  at  a  dis- 


count under  the  next  May  future,  but  it  very  seldom  sells  at  a 
discount  under,  say,  the  current  September  future. 

Senator  Hatch.  Out  in  the  country  districts  where  wheat  is  being 
marketed,  the  cash  price  paid  to  producers  has  been  in  the  past,  as 
a  rule,  less  than  the  futures  market. 

Senator  Frazier.  Especially  in  the  fall  of  the  year  when  they  are 
selling  wheat. 

Senator  Hatch.  There  is  an  allowance  there  for  freight  rate,  usu- 
ally the-discount,  is  it  not? 

Mr.  Grimes.  Yes.  The  freight  rate,  of  course,  would  have  to  be 
taken  into  consideration  in  the  buying  difference  or  else  these  coun- 
try elevator  properties  would  be  operated  at  a  loss. 

Senator  Hatch.  It  is  only  in  the  past  2  years  that  that  cash  wheat 
out  in  the  country  has  sold  at  an  especially  high  premium  over  the 
futures  market,  isn't  it? 

Mr.  Grimes.  Well,  we  have  had  premium  wheat  in  Minneapolis  for 
a  good  many  years  at  times.  That  is,  Minneapolis  has  the  reputation 
of  being  a  premium  wheat  market.  That  may  be  due  to  the  good 
quality  of  the  hard  spring  wheat  for  flour  or  to  the  enterprise  of  the 
Minneapolis  millers  or  to  other  causes.  I  don't  know.  Neverthe- 
less, Minneapolis  has  that  reputation. 

Senator  Murphy.  Thank  you  very  much,  Mr.  Grimes.  We  ap- 
preciate having  had  your  testimony. 

Mr.  Sturtevaxt.  Mr.  Chairman,  these  two  witnesses  have  testified 
solely  as  to  section  4  of  the  bill,  and  we  have  two  more  witnesses  on 
the  same  subject  whose  statements,  however,  are  very  brief.  In  order 
to  suit  the  convenience  of  counsel,  whose  appearance  is  urgently 
needed  in  other  proceedings,  we  would  like  at  this  time  to  deviate 
from  our  program  and  present  our  second  and  third  points  and 
counsel's  argument  on  them. 

Senator  Murphy.  On  whom  are  you  calling? 

Mr.  Sturtevant.  Mr.  Kirkland,  of  Chicago. 

STATEMENT    OF   WEYMOUTH   KIRKLAND.    REPRESENTING    THE 
CHICAGO  BOARD  OF  TRADE,  CHICAGO,  HI. 

Mr.  KiRKLAXD.  My  name  is  Weymouth  Kirkland,  Chicago,  111.  I 
am  a  member  of  the  firm  of  Kirkland,  Fleming,  Green,  Martin  & 
Ellis.  We  represent  the  Chicago  Board  of  Trade  and  we  appear 
here  for  the  other  Grain  Exchanges  also. 

Senator  Pope.  You  are  attorneys? 

Mr.  Kirkland.  Yes.  I  want  to  discuss  but  briefly  two  or  three 
provisions  of  this  proposed  act  from  a  legal  standpoint,  not  with 
the  idea  of  arguing  any  law  but  just  with  the  idea  of  leaving  with 
you  some  suggestions  concerning  it  that  j^ou  may  take  into  considera- 
tion before  you  pass  on  this  act. 

We  believe,  and  it  is  our  contention,  that  there  are  certain  pro- 
visions in  this  act  giving  power  to  the  Secretary  of  Agriculture  which 
amounts  to  an  unconstitutional  delegation  of  legislative  power,  and 
to  make  my  point  clear  I  want  to  first  call  your  attention  to  the 
power  given  to  the  Secretary  in  the  Grain  Futures  Act  to  make  cer- 
tain rules  and  regulations.  It  is  in  paragraph  B  of  section  5  of  the 
Grain  Futures  Act,  which  gives  the  Secretary  the  power  to  direct, 
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not  to  make  the  board  of  trade,  but  to  direct  the  board  of  trade  or  the 
grain  exchanges  to  make  certain  rules  and  regulations,  and  if  you 
will  look  at  that  provision  j^ou  will  find  that  it  directs  him,  with  the 
governing  board  thereof — it  provides  for  the  making  and  filing  by 
the  board  or  any  member  thereof,  as  the  Secretary  of  Agriculture 
may  direct,  of  reports  in  accordance  with  the  rules  and  regulations, 
and  in  such  manner  and  form  and  at  such  times  as  may  be  prescribed 
by  the  Secretary  of  Agriculture,  showing  tlie  details  and  terms  of  all 
transactions  entered  into  by  the  board  or  the  members  thereof,  either 
in  cash  transactions  consummated  on  or  in  a  board  of  trade,  or  trans- 
actions for  future  delivery,  when  such  governing  board  provides,  in 
accordance  with  such  rules  and  regulations,  for  the  keeping  of  a 
record  by  the  board  or  members  of  the  board  of  trade,  as  the  Secre- 
tary may  direct. 

There  is  something  else  to  the  section,  but  the  reason  that  I  read 
that  to  you  is  to  call  your  attention  to  the  fact  that  it  does  not  give 
the  Secretary  of  Agriculture  any  legislative  power — ^that  is,  this  pro- 
vision in  the  Grain  Futures  Act^ — ^it  gives  him  a  standard  by  which 
he  can  determine  what  rules  he  can  make  under  the  authority  given 
him  by  Congress,  and  no  one  contends  that  that  particular  provision 
delegated  any  legislative  power  to  the  Seciotary,  because  within  the 
four  corners  of  that  paragraph  he  knows  just  what  he  can  do.  It  is 
very  specific. 

Senator  Pope.  You  are  making  a  distinction  between  delegating 
power  to  the  Secretary  of  Agriculture  and  the  Commission  ? 

Mr.  KiRKLAXD.  No,  Senator ;  I  will  make  my  distinction  plain  now. 
I  merely  point  out  the  power  given  to  him  in  the  Grain  Futures  Act, 
so  as  to  make  this  point  clear.  In  the  present  proposed  act  he  is 
given  power  that  we  contend  is  a  delegation  of  legislative  power. 
First  he  is  given  power  under  section  4  (a),  paragraph  1,  to  proclaim 
and  fix  limits  on  the  amount  of  trading  in  futures,  except  bona  fide 
hedging  transactions. 

Senator  Pope.  Where  is  that  given?  I  thought  that  was  given  to 
the  Commission.    That  power  is  given  to  the  Commission. 

Mr.  Ktrkland.  That  is  given  to  the  Commission.  I  beg  pardon. 
The  Commission  may  claim  and  fix  limits;  yes.  I  stand  corrected. 
The  Secretary  is  given  power  by  order  to  provide  for  periods  of 
delivery  under  the  contracts  for  futures.  The  Secretary  also  by 
order  may  provide  for  periods  of  notice  for  delivery  under  contracts 
for  futures.  Now,  those  three  things  are  not  as  much  a  delegation 
of  legislative  power  as  this  last  provision,  which  is  section  10,  para- 
graph 5,  of  the  proposed  amendment,  at  the  top  of  page  26 — 

to  make  and  promulgate  sucli  rules  and  regulations  as,  in  the  judifmont  of  the 
Secretary  of  Agriculture,  are  reasonably  necessary  to  effectuate  any  of  the 
provisions  or  to  accomplish  any  of  the  purposes  of  this  act. 

First  let  me  say  to  you  that  I  don't  think  that  adds  to  or  subtracts 
anything  from  the  act.  The  act  is  full  of  regulations  and  ])aragraphs 
telling  brokers  and  commission  men  what  they  can  and  cannot  do; 
so  I  doubt  very  much  whether  that  adds  anything  to  the  act,  but 
under  that  particular  delegation  of  authority  you  can  see  that  the 
Secretary  is  given  broad  powers  to  legislate. 

Let  rne  give  you  an  illustration.  These  gentlemen  were  talking 
here  this  morning  about  the  limitation  of  lines  that  any  one  man 
could  carry  in  any  markets — of  grain  or  wheat  or  rye,  and  so  forth. 


Supposing  the  House  and  Senate  decide,  in  their  legislative  capacity, 
that  there  should  be  no  limitation  of  lines,  that  you  don't  think  it  is 
a  good  thing;  immediately  after  the  passage  of  this  act,  or  as  long 
as  the  act  remains  on  the  statute  books  in  its  present  form,  the  Sec- 
retary could  say :  "In  order  to  effectuate  the  provisions  or  to  accom- 
plish the  purpose  of  this  act  I  will  promulgate  a  rule  saying  that 
the  lines  shall  be  2,000,000",  or  1,000,000,  or  anything  he  saw  fit.  and 
what  I  want  to  point  out  to  you  particularly  is  that  when  he  makes 
the  rule  he  is  abnost  a  court  of  last  resort  as  to  whether  that  rule 
is  a  valid  one  or  not.  In  order  to  test  the  validity  of  any  rule  made 
by  the  Secretary  of  Agriculture,  the  broker  or  the  commission  man 
or  the  board  of  trade  in  the  contract  market  has  run  the  risk  of 
violating  the  rule  and  then  run  the  risk  of  whether  the  court,  after 
the  Secretary  has  decided  that  it  is  a  valid  rule,  and  having  made  it, 
he  would  undoubtedly  decide  it  was  a  valid  rule,  the  broker  then 
runs  the  risk  of  whether  or  not  the  court  will  sustain  him  in  his 
contention  that  the  rule  is  invalid. 

My  contention  is,  Mr.  Chairman  and  Senators,  that  that  paragraph 
5,  together  with  the  other  delegations  of  authority — ^but  the  other 
is  not  so  much  so,  but  paragraph  5  amounts  to  an  unconstitutional 
delegation  of  legislative  power.  Some  one  might  answer:  "They 
have  added  to  it  that  he  can  only  make  such  rules  as  are  necessary 
to  effectuate  any  of  the  provisions  or  to  accomplish  any  of  the  pur- 
poses of  the  act." 

I  say  that  adds  nothing  to  the  act.  That  leaves  the  act  just  as 
broad  as  it  was  if  it  did  not  have  those  provisions  in  there,  and  what 
I  would  like  to  commend  to  your  consideration  is  a  couple  of  recent 
opinions  of  the  Supreme  Court  of  the  United  States  that  I  know  you 
are  all  f  amilis^r  with :  First,  the  opinion  in  the  commonly  called  "Hot 
oil  case",  the  Pan-American  case  v.  Ryan^  where  a  question  of  dele- 
gation of  legislative  power  was  considered  by  the  Supreme  Court, 
and  that  wa^f  ollowed  by  the  commonly  called  "Chicken  case",  or  the 
Schechter  case. 

Just  briefly,  and  without  attempting  to  take  too  much  of  your  time, 
the  Court — the  section  in  the  oil  case  was  section  9  of  the  N.  R.  A. 
Act,  which  gave  the  President — Congress  had  given  to  the  President 
the  power  to  determine  whether  he  would  j)ermit  petroleum  or  the 
products  of  petroleum  in  an  amount  to  come  through  interstate  com- 
merce in  an  amount  in  excess  of  what  the  different  States  had  said 
was  the  proper  amount  that  they  would  permit  to  go  through. 

The  Supreme  Court  said  that  that  was  a  delegation  to  the  President 
to  make  a  prohibitory  law ;  it  was  up  to  him  whether  he  would  exer- 
cise the  prohibition  or  whether  he  would  not;  that  there  was  no 
standard  in  the  act  itself  by  which  the  President  could  determine — 
no  rule  of  conduct  for  him,  no  standard  given  by  which  he  could 
determine  what  his  conduct  should  be,  and  they  laid  down  the  law, 
both  in  the  Pan-ATnerican  and  in  the  Schechter  case^  to  be  about  as 
follows — and  I  don't  mean  to  say  that  Congress  hasn't  the  right  to 
delegate  to  administrative  officers,  to  executive  officers,  the  right  to 
make  rules ;  I  don't  mean  to  say  that  you  haven't  got  a  right  to  dele- 
gate to  the  Interstate  Commerce  Commission  the  right  to  determine 
reasonable  rates,  nor  do  I  say  that  you  haven't  any  right  to  delegate 
to  the  Communications  Commission  who  they  shall  give  waivling  to, 
but  you  will  find  that  in  any  case  you  can  conceive  of,  if  they  have 
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been  sustained,  they  come  within  the  rule  laid  down  in  the  Pan- 
American  and  in  the  Schechter  case,  and  the  rule  was  this:  That 
Congress  may  delegate  to  executive  or  administratiyti  officers  the 
power  to  make  subordinate  rules  within  certain  restrictions  named  or 
outlined  in  the  act,  or  Congress  may  say  to  an  administi'ative  officer* 
"You  must  determine  certain  facts;  then  after  determining  those 
facts  or  determining  that  certain  conditions  exist,  you  may  execute 
the  act."  You  have  many  times,  I  take  it— I  know  one--I  have  no 
doubt  there  are  others— passed  laws  in  which  you  said  it  would  go 
into  effect  after  the  determination  of  a  certain  fact  by  the  President 
of  the  United  States,  and  after  he  had  announced  it,  but  you  will  find 
no  case— and  I  say  this  without  fear  of  contradiction— and  I  know 
there  are  a  lot  of  statutes  passed  with  similar  language— the  Stock- 
yards and  Packers  Act  has  similar  language  to  this  section  5,  but 
that  particular  part  of  the  Stockyards  and  Packers  Act  has  never 
been  subjected  to  judicial  determination,  and  I  say  without  fear  of 
contradiction  that  wherever  you  find  these  statutes  submitted  to  the 
Supreme  Court  of  the  United  States  you  will  find  that  they  have 
found,  as  they  have  upheld  it,  that  there  was  some  standard  by  which 
the  executive  or  administrative  officer  could  guide  his  conduct. 

He  was  not  given  authority  as  broad  a.s  the  bill  itself,  because  that 
is  what  you  gentlemen  are  here  for,  but  lie  was  given  some  standard 
or  some  criterion  or  some  rule  by  which  he  could  proceed,  within 
which  he  could  proceed,  or  he  was  told  that  he  could  determine  cer- 
tain facts  and  then  proceed  to  use  his  discretion  in  the  execution  of 
the  law. 

Under  this  section  5,  gentlemen,  what  is  to  prevent  the  Secretary 
of  Agriculture  from  passing  a  rule  which  he  might  think  would  effec- 
tuate the  provisions  or  accomplish  the  purposes  of  this  act,  and  which 
I  say  to  vou  might  do  either  one  or  both  of  those  things  but  which  rule 
might  aftect  Mr.  Grimes'  company  or  Mr.  Harris'  company  in  a  mat- 
ter in  which  they  were  doing  purely  intrastate  business,  and  there  is 
nothing  in  that  section  that  says  it  has  to  be  confined  to  interstate 
business  of  the  broker  or  of  the  commission  house  or  of  the  contract 
market,  nor  is  there  anything  in  that  section  that  says  he  must  confine 
himself  in  his  rules  and  regulations  in  regulating  business,  say  intra- 
state business  that  is  a  burden  on  interstate  business. 

Senator  Pope.  You  are,  of  course,  familiar  with  the  case  that  up- 
held the  constitutionality  of  the  original  act,  in  which  they  discussed 

that? 

Mr.  KiRKLAND.  Yes,  Senator;  I  think  I  am  very  familiar  with  it. 
I  know  it  has  caused  me  a  lot  of  worry,  if  that  is  what  you  mean. 

Senator  Pope.  And  the  discussion  of  the  Court  on  that  very  point 
as  to  interstate  and  intrastate  commerce  relating  to  exchanges  ? 

Mr.  KiRKLAKD.  Yes.  I  don't  mean  to  sit  here — I  intend  to  get  to 
that  in  a  moment — I  don't  mean  to  sit  liere.  Senator,  and  say  that 
just  because  a  company  in  the  State  of  Illinois  is  doing  a  purely  intra- 
state business,  the  Congress  of  the  United  States  might  not  be  able 
to  regulate  it  under  the  commerce  clause.  You  and  I,  I  think,  are 
in  accord  on  that,  but  in  order  to  do  so,  the  Congress  of  the  United 
States  must  find,  and  the  courts  must  find,  that  the  conduct  of  that 
business  is  a  direct  burden  upon  interstate  commerce.  I  think  you 
will  agree  with  me  on  that. 

Senator  Pope.  Yes. 


Mr.  KiRKLAND.  But  that  is  not  what  I  was  referring  to  so  much 
here.  What  I  say  here  is  that  under  this  section  5  the  Secretary  could 
say,  "Why,  I  am  going  to  pass  a  rule  to  regulate  boards  of  trade  I 
thmk  will  effectuate  the  provisions  of  this  act."  And  that  rule  might 
affect  the  intrastate  commerce  of  a  company  that  did  no  interstate 
business  and  whose  intrastate  business  had  no  direct  effect  on  inter- 
state business.  There  would  be  nothing  to  prevent  him  from  doing 
that. 

It  is  no  answer  to  say,  of  course,  that  we  assume  the  Secretary — 
and,  of  course,  there  is  nothing  personal  in  my  remarks  about  the 
Secretary — to  say  that  the  Secretary  will  use  his  best  motives  be- 
cause, as  the  Supreme  Court  said  in  the  oil  case  when  the  Government 
argued  that  the  President  of  the  United  States  would  use  his  best 
motives,  the  Court  said,  of  course,  he  would,  but  it  was  not  a  point 
of  motives;  it  was  a  point  of  constitutional  authority,  and  the  best 
of  motives  was  no  substitute  for  constitutional  auhority.     Now,  I 
submit  to  you  that  if  you  will  take  the  time  to  refresh  your  recollec- 
tion as  to  the  language  in  the  oil  case  and  in  the  JSchechter  case — and 
in  the  Schechter  case  there  was  that  question  of  the  code  authority 
governing  and  passing  rules,  and  so  forth,  that  affected  intrastate 
as  well  as  interstate  business — the  Supreme  Court  said  that  the  statute 
didn't  make  any  difference,  but  the  Government  argued  that  they 
could  affect  intrastate  business  because  it  might  affect  interstate  busi- 
ness, and  that  is  one  case  where  the  Court  made  the  distinction  that 
you  and  I  have  been  discussing,  but  on  reading  those  cases  or  refresh- 
ing your  recollection  on  those  cases  I  think  you  will  come  to  the 
conclusion  that  I  have,  and  that  the  cases  expressly  say  that  there  has 
got  to  be  something  in  the  four  comers  of  this  act,  some  rule  of  con- 
duct, some  standard  by  which  the  Secretarj^  can  determine  what  sort 
of  rules  he  can  pass.    He  can't  pass  any  sort  of  rule  he  wants  to, 
because  that  might  amount  to  legislation,  and  the  question  is.  Can  he 
under  this  particular  section  legislate? 

The  only  answer  to  it  that  I  can  see  is  for  some  one  to  say,  ''Well,  we 
must  keep  within  the  last  two  lines,  'reasonably  necessary  to  effectuate 
any  of  the  provisions  or  to  accomplish  any  other  purposes  of  this  act.'  " 
But  the  difficulty  with  that  is  that  the  Court  has  held  in  these  two 
cases  that  I  have  been  talking  about  that  the  subordinate  can  make 
rules,  make  subordinate  rules — ^the  executive  or  administrative  officers 
that  you  delegate  this  power  to  can  make  subordinate  rules,  but  they 
must  be  within  certain  restrictions  written  out  and  spelled  out  in  the 
act. 

Senator  Hatch.  On  that  point  I  have  not  studied  the  present  bill 
and  am  not  so  familiar  with  it,  but  this  amends  the  original  Grain 
Futures  Act? 

Mr.  KiRKLAND.  Yes. 

Senator  Hatch.  And  I  understood  you  to  say  the  original  act  does 
set  forth  such  a  standard  ? 

Mr.  KiRKLAND.  Yes. 

Senator  Hatch.  Now,  construing  this  provision  to  which  you  have 
just  referred  with  the  original  act,  those  standards  set  forth  ar^ 
sufficient  to.  take  care  of  the  deficiencies  you  are  now  pointing  out? 

Mr.  KiRKLAND.  My  answer  is  "No,  Senator ;  because  in  the  original 
act  the  Secretary — as  I  read  the  original  act — the  Secretary  does  not 
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have  the  right  to  establish  the  rules.  Ho  could  direct  the  board  to 
do  It,  but  here  the  Secretary  makes  the  rules  himself." 

Senator  Pope.  Would  you  draw  any  distinction  between  powers 
given  to  the  Secretary  and  powers  given  to  the  commissions? 

Mr.  KiBKLAND.  No;  I  would  not. 

Senator  Pope.  Well,  in  the  original  act  very  broad  powers  are  given 
to  the  Commission,  and  as  I  construe  the  present  act  it  is  merely  sub- 
stituting  the  Secretary  for  the  Commission  with  reference  to  the 
powers  which  the  Commission  already  has  under  the  original  act. 

Mr.  KiRKLAND.  Well,  Senator,  the  powers  given  in  the  original  act 
were  powers  to  regulate  the  grain  exchanges. 

Senator  Pope.  1  es. 

Mr.  KiRKLAND.  There  were  some  rules  or  some  provisions  in  there 
about  requiring  a  man  to  report. 

Senator  Pope.  Why  would  there  be  any  difference  in  n;gulating  tho 
exchanges  and  regulating  the  individual  conduct  of  members  of  the 
exchanges  ? 

Mr.  IviRKLAND.  I  will  auswcr  you  now,  but  I  would  prefer,  if  you 
will  let  me  just  finish  this  subject,  because  I  intended  to  take  that  up. 

Senator  Pope.  All  right. 

Mr.  KiRKLAND.  So  I  submit,  Mr.  Chairman  and  gentlemen,  that 
if  you  will  give  that  matter  some  thought  you  will  come  at  leas<>— 
at  least  I  sincerely  hope  you  will-~come  to  the  conclusion  I  have 
come  to,  that  that  is  an  unconstitutional  delegation  of  legislative 
power.  And  I  want  to  call  your  attention,  just  as  an  illustration, 
in  the  Communications  Commission  Act,  you  give  the  Communica^ 
tions  Commission  power  to  give  a  wave  h^ngth  to  me  or  to  you  but 
you  don't  say  to  them  "You  can  make  any  lule  or  vou  can  give  a  wave 
length  to  anybody  that  you  think  will  effectuate  the  puri^oses  of  this 
act  or  accomphsh  the  purposes  of  this  act/'  You  give  them  a  standi 
ard  by  which  they  have  to  be  bound,  and  that  standard  is  that  they 
must,  if  they  give  me  a  wave  length  it  must  be  on  the  ground  of 
public  necessity,  convenience,  and  intere.st.  There  is  a  standard. 
When  you  say  to  the  Secretary  of  War,  speaking  as  the  Congress  o| 
the  tlnited  States,  that  he  may  remove  obstructions  to  navigation 
from  the  Chicago  River  or  some  other  navigable  stream,  you  do  not 
give  him  carte  blanche  to  do  that;  you  say  to  him,  as  they  said  in 

iu  .  .i^H'^^u'*..^'''^.*^^  ^^\  ^*^^'  "^^^  "^"^^  first  determine  as  a  fact 
that  that  bridge  is  an  obstruction  to  navigation,  and  if  you  deter- 
mine that  It  is  an  obstruction  to  navigation  you  are  then  authorized 
to  remove  It.  It  comes  within  the  second  provision  of  the  definition 
of  what  the  delegation  is,  as  given  by  the  Supreme  Court  in  the  oil 
case.  * 

I  must  go  on,  because  I  don't  want  to  take  up  too  much  of  your 
time.  I  now  want  to  call  your  attention  to  what  I  think  in  the  bill 
runs  counter  to  the  constitutional  doctrine  of  separation  of  Govern- 
ment  powers  If  I  am  a  broker  on  the  Board  of  Trade  and  I  vio- 
late anv  of  these  rul^  that  are  in  this  act,  any  of  these  provisions,  or 
any  rule  which  the  Secretary  of  Agriculture  makes  to  effectuate  the 
provisions  of  the  act,  I  am  haled  before  the  Secretary.  He,  in  his 
administrative  capacity,  has  made  the  rule,  or,  as  I  say,  in  his  legis- 
lative capacity  if  it  happens  to  be  that  kind  ^f  a  rule%ut  anw^y 
in  his  administrative  capacity  he  has  made  a  rule,  and  then  in  his 
executive  capacity  he  determines  that  I  have  violated  the  rule  and 


I  should  be  prosecuted,  and  then  in  his  judicial  capacity  I  am  tried 
before  him. 

Now,  to  say  the  least,  gentlemen,  I  say  it  is  somewhat  un-Ameri- 
can— and  I  am  not  questioning  the  fact  that  the  Secretary  would  try 
to  be  absolutely  fair  in  all  three  capacities,  but  even  if  you  say  that 
you  have  a  right  to  put  this  legislative  authority  in  his  hands,  and 
you  also  have  the  right  to  say  whether  or  not  I  should  be  prosecuted 
and  whether  he  should  act  as  judge,  you  certainly  should  not  give 
him  the  authority  to  act  as  all  three  in  one,  because  I  think  that 
most  of  us,  with  all  due  respect  to  the  Secretary  or  anybody  else  who 
might  he  Secretary,  we  would  rather  be  tried  by  someone  who  didn't 
make  the  rules  or  by  someone  who  didn't  decide  that  we  ought  to 
be  prosecuted. 

Senator  Murphy.  We  did  that  in  the  original  act 

Senator  Pope.  Except  that  it  applies  to  the  Commission. 

Mr.  KiRKLAND.  In  the  original  act. 

Senator  Pope.  Except  that  it  gives  the  Commission  power  to  do 
that. 

Senator  Murphy.  Yes.  One  member  of  that  Commission  is  the 
individual  to  whom  the  witness  refers.  He  is  the  complaining  wit- 
ness; he  is  a  juror  and  he  is  a  judge. 

Mr.  KiRKLAND.  Yes.  Of  course,  the  Commission  is,  as  I  say,  two 
steps  removed  from  other  brokers  and  commission  merchants  who 
are  tried  before  the  Commission,  the  Secretarv,  but  as  a  matter  of 
common  knowledge  we  all  know  that  the  Cabinet  members  who  make 
up  the  Commission  are  too  busy  to  sit  and  listen  to  testimony.  I 
happen  to  have  had  one  experience  in  that  matter,  when  they  filed 
proceedings  before  the  Grain  Futures  Commission  to  remove  the 
right  of  the  board  of  trade  to  act  as  a  contract  market.  The  Secre- 
tary of  Agriculture  and  the  Attorney  General  and  the  Secretarv  of 
Commerce  asked  us  if  we  would  submit  it  to  let  someone  else  hear 
the  evidence.*-  What  could  Ave  do?  We  had  to  agree  to  it.  We 
didn't  have  to,  but  we  would  have  been  rather  foolish  if  we  did  not. 
They  were  too  busy  to  hear  it.  They  always  will  be.  They  came  in 
and  heard  the  argument.  My  friend,  Mr.  Goldsmith,  was  in  the 
matter  on  the  opposing  side.  They  came  in  and  heard  the  argument 
without  ever  having  heard  the  testimony.  I  assume  that  they  prob- 
ablv  read  the  testimonv  before  thev  decided  the  case,  but  the  chances 
are  99  out  of  100,  without  meaning  any  disrespect  to  them,  that  they 
had  to  have  subordinates  go  over  and  report  to  them  what  they 
thought. 

I  have  always  been  of  the  opinion — and  I  will  admit  to  you  that 
my  opinion  on  this  matter  probably  is  not  of  much  value,  because  I 
have  had  little  experience  in  legislative  matters,  but  I  have  always 
been  of  the  opinion  that  some  day  Congress  would  come  to  the  idea 
of  an  administrative  court.  But  I  do  think  that  this  submitting  or 
combining  of  all  three  in  the  Secretary  is  contrary  to  the  Constitu- 
tion of  the  United  States,  and  certainly  un-American. 

Senator  Pope.  In  that  original  case  in  which  this  act,  this  1922 
act,  was  held  constitutional  by  the  Supreme  Court,  is  there  any 
doubt  in  your  mind  that  the  Court  passed  upon  that  very  question 
in  determining  that  case,  as  to  th^  delegated  powers  to  the  Commis- 
sion? Because  it  was  upon  an  order  of  the  Commission  that  the 
case  aros**. 
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Mr.  KiRKLAND.  Yes ;  I  will  confess  to  you  that  I  would  not  waste 
my  time  going  to  Court  on  the  question  of  the  Commission,  but  I  do 
think  that  on  the  question  of  the  Secretary  acting  in  three  capacititis 
in  trying  me  as  a  broker,  there  would  be  a  fair  chance  of  convincing 
the  Court  that  it  was  contrary  to  constitutional  theory  of  suj)er- 
arrogation  of  governmental  powers. 

.  Senator  Pope.  But,  of  course,  you  had  three  secretaries  then  acting, 
and  that  was  upheld  as  being  constitutional. 

Senator  Murphy.  It  only  minimizes  the  degree.  What  other 
points  have  you,  Mr.  Kirkland  ? 

Mr.  Kirkland.  The  other  point  is  just  this,  and  then  I  will  close : 
I  take  the  position,  as  I  am  forced  to,  that  under  the  decision  of  the 
United  States  Supreme  Court  in  Oleson  v.  Board  of  TradCy  that  tlie 
Supreme  Court  of  the  United  States  has  held  that  the  Chicago  Board 
of  Trade  was  impressed  or  affected  witli  a  public  interest  and  that 
the  Congress  had  the  right  to  reasonably  regulate  it ;  that  is.  Congress 
had  the  right  to  regulate  it  with  regard  to  that  particular  portion 
of  its  business  that  was  interstate  commerce  or  was  alFected  with  a 
public  interest — that  is,  a  national  public  interest  as  distinguished 
from  a  State  or  local  public  interest—because  I  think  you  will  agree 
with  me  that  there  might  still  l)e  some  business  with  the  Chicago 
Board  of  Trade  that  was  not  affected  with  national  public  interest. 

Senator  Pope.  But  the  business  of  the  exchange  itself  was  affected 
with  the  public  interest. 

Mr.  Kirkland.  The  Court,  in  coming  to  that  decision,  had  before 
it  the  testimony  taken  by  the  Federal  Trade  Commission  under  reso- 
lutions of  the  United  States  Senate  and  testimony  taken  before  com- 
mittees of  the  Senate  and  the  House  in  1922  showing  abuses.  I 
think  it  is  safe  to  say  that  those  abuses  are  not  exist<int  now;  but, 
in  any  event,  they  had  those  before  them,  and  held  that  unless  regu- 
lated there  might  be  some  burden  on  interstate  commerce.  But  I 
say  to  you,  gentlemen,  that  it  is  a  far  cry  from  regulating  the  Chicago 
Board  of  Trade  because  it  is  impressed  with  a  public  interest  to 
regulate  the  brokers  and  commission  merchants  on  the  Chicago  Board 
of  Trade,  because  in  the  same  case,  as  you  will  remember.  Senator, 
as  in  the  case  of  Hill  v.  Wallace^  which  was  the  case  tliat  werit  up 
on  the  Futures  Trading  Act,  the  act  that  preceded  the  drain  Futures 
Act  and  was  held  unconstitutional  because  Congress  tried  to  get  at 
it  through  the  taxing  system — and  in  the  Stockyards  Act  case  that 
followed  the  Hill  v.  Wallace  case  the  Supreme  Court  of  the  United 
States  and  the  Supreme  Court  of  Illinois  held  that  the  mere  doing 
of  business  in  futures  between  brokers  is  not  in  and  of  itself  inter- 
state business. 

So  that,  because  you  may  have  a  right  to  regulate  the  Chicago 
Board  of  Trade  because  it  is  impressed  with  public  interest,  and 
regulate  it  to  the  extent  of  that  public  interest,  that  it  comes  within 
interstate  commerce,  still  I  contend  that  you  have  no  right  to  regu- 
late the  brokers  on  the  Chicago  Board  of  Trade  nor  the  commission 
merchants  on  the  Chicago  Board  of  Trade  or  any  other  grain  ex- 
change unless — and  this  is  the  point  you  brought  out.  Senator — 
unless  there  is  something  to  show  you  that  their  particular  business, 
which  is  intrastate  in  itself — ^that  there  are  certain  abuses,  exorbitant 
prices  or  things  of  that  kind,  that  would  result  in  a  burden  upon 
interstate  commerce. 


Senator  Pope.  That  is  right. 

Mr.  Kirkland.  I  will  not  take  any  more  of  your  time  on  that. 
You  have  been  very  lenient  with  me.  I  do  want  to  call  your  atten- 
tion to  this,  though:  Somebody  has  finally  determined  that  in  this 
regulation  of  the  Chicago  board  and  commission  merchants  on  the 
different  grain  exchanges  they  should  be  licensed.  They  call  it  by  a 
more  polite  name,  "registration",  but  it  is  a  case  of  a  rose  by  any 
other  name,  and,  of  course,  licensing  is  the  last  word  in  regulation. 
Licenses  are  always  used — and,  I  don't  care  who  uses  them,  they  get 
to  the  point  where,  instead  of  punishing  the  man  by  revoking  his 
license  for  some  violation  of  the  rules  or  the  laws,  if  they  haven't 
got  enough  evidence  to  sustain  that  they  will  eventually  get  to  the 
point  that  when  he  has  to  come  around  on  the  31st  day  of  December 
of  each  year  and  get  a  new  license  they  will  use  his  past  offenses, 
which  have  been  too  slight  to  cause  revocation  of  licenses  against 
him,  and  will  hold  up  a  new  license  or  new  registration  card. 

Now,  I  want  to  call  your  attention  to  several  reasons  why 

Senator  Murphy  (interposing) .  Notwithstanding  he  had  not  been 
previously  convicted  of  any  offense? 

Mr.  Kirkland.  Yes.  Now  I  understand  there  has  been  some  dis- 
cussion between  the  representatives  of  the  grain  exchanges  and  the 
Grain  Futures  Administration  that  may  work  out,  but  I  want  to 
call  your  attention  to  it.     It  is  short. 

Senator  Murphy.  You  think  we  ought  to  stop  with  regulating  the 
exchange  ? 

Mr.  Kirkland.  No;  I  grant  the  power  to  regulate  the  exchange. 

Senator  Murphy.  I  say,  we  ought  to  stop  with  that  ? 

Mr.  Kirkland.  Yes.     There  was  a  committee  on  stock-exchange 

regulation  which  reported 

Senator  Murphy  (interposing).  Would  you  mind  developing  that 
a  little  further — your  objections  to  carrying  that  on  to  a  floor  broker? 
Mr.  KiRKi^ND.  The  point  is  just  this,  Mr.  Chairman :  The  Supreme 
Court  of  the  United  States  has  held  that  the  Board  of  Trade  of 
Chicago — and  that  would  include  all  grain  exchanges — was  impressed 
with  a  public  interest,  and  therefore  Congress  under  the  commerce 
clause  had  the  right  to  reasonably  regulate  them.  It  is  important 
to  keep  in  mind  wliat  the  Supreme  Court  had  before  them  when  they 
came  to  the  conclusion  that  Congress  had  a  right  to  regulate  the 
board  of  trade,  and  when  they  came  to  the  conclusion  that  the  board 
of  trade  was  impressed  with  a  public  interest  or  affected  with  a  public 
interest. 

They  had  before  them  the  fact  that  market  quotations  were  dis- 
seminated throughout  the  country  over  wires  through  interstate  com- 
merce ;  they  had  before  them  a  lot  of  testimony ;  and  Mr.  Chief  Justice 
Taft  goes  into  this  testimony  in  his  opinion — ^that  was  taken  by  the 
Federal  Trade  Commission  under  a  resolution  of  the  Senate,  and  also 
testimony  that  was  given  before  the  Senate  and  House  committees 
to  the  effect  that  numerous  abuses  took  place  on  the  Chicago  Board 
of  Trade,  and  the  courts  held  that  Congress  had  come  to  the  con- 
clusion that  unless  those  abuses  were  regulated  the  business  of  deal- 
ing in  futures  and  the  business  of  disseminating  prices  would  result 
in  placing  a  burden  and  an  obstruction  upon  interstate  commerce, 
and  taking  those  things  into  consideration  the  board  of  trade  should 
be  regulated  under  the  commerce  clause  of  the  Constitution,  and  that 


66 


TO  AMEND  THE   GEAIN   FUTURES  ACT 


TO   AMEND   THE   GRAIN   FUTURES   ACT 


67 


it  was  impressed  with  this  public  interest.  Now,  there  may  be  some 
difference  of  opinion  as  to  whether  they  found  that  it  was  impressed 
witli  the  public  interest  just  because  it  was  a  board  of  trade  or  be- 
cause of  the  nature  of  business,  or  whether  they  based  their  finding 
upon  thevse  so-called  abuses. 

So  we  are  right  at  the  point  where  no  one  can  deny  that  Congress 
has  the  right  to  regulate  the  board  of  trade;  but  I  want  to  call  this 
to  your  attention,  that  Mr.  Justice  Cardozo,  in  his  concurring  opinion 
in  the  Schechter  case^  said  in  eifect — these  are  not  his  words — that  the 
Oleson  cme  was  about  the  limit;  in  othei-  words,  it  was  in  the  twilight 
zone — I  won't  stop  to  define  it.  In  other  words,  the  intimation  was 
that  that  was  about  as  far  as  Congress  could  go  in  the  Olenoti  case. 
He  was  using  that  as  an  example,  because  he  then  went  on  to  say 
that  in  the  Schechter  case  Congress  had  given  the  code  authority, 
just  as  I  claim  you  have  given  the  Secretary  of  Agriculture,  a  roving 
commission.  He  said  it  was  a  case  of  delegation  gone  mad,  or  words 
to  that  effect. 

So  when  you  start  out  with  the  assumption  that  the  power  to  regu- 
late the  board  of  trade  is  in,  as  I  say,  the  twilight  zone,  it  is  about  the 
limit  of  what  Congress  can  do.  You  then  come  to  the  question  of 
whether  Congress  can  regulate  brokers.  There  is  only  one  way  Con- 
gress gets  any  authority  to  regulate  brokers  and  commission  men, 
and  that  is  because  it  is  under  the  commerce  clause  of  the  Constitu- 
tion. Now,  what  is  there  in  the  busin<>ss  of  the  broker— take  Mr. 
Harris,  who  meets  Mr.  Boylan  on  the  board  of  trade  tomorrow,  and 
they  make  a  deal  on  futures.  The  courts  have  held  in  these  cases  I 
have  told  you  about  that  that  in  and  of  itself  was  not  interstate  com- 
merce, that  it  was  intrastate  conmierce,  and  in  order  to  get  authority 
to  regulate  the  broker  Congress  has  got  to  say  that  the  brokers'  busi- 
ness was  impressed  with  public  interest. 

Senator  Frazier.  Suppose  the  broker  deals  largely  in  these  future 
trades  that  manipulate  the  market  and  comer  the  niarket  and  affects 
the  market  in  interstate  trade  ?  t 

Mr.  KiRKLAND.  Well,  Senator,  the  only  way  I  can  answer  that  is 
that  it  would  all  get  down  to  a  question  of  whether  this  trading  you 
speak  of  became  a  direct  influence  or  obstruction  or  burden  on  inter- 
state conmierce.  But  you  have  to  start  out  with  the  assumption  that 
those  trades  are  all  intrastate,  and  you  must  remember  that  you  can 
figure  out  that  almost  any  intrastate  business  has  its  eflPect  on  inter- 
state business,  but  the  effect  has  to  be  direct.  They  said  in  the 
N.  R.  A.  case — the  Government  attorneys  argued:  "The  right  to  fix 
wages  and  hours  in  a  business  purely  intrastate  has  its  effect  on  inter- 
state", and  the  court  says,  "it  certainly  has,  but  it  is  not  a  direct  effect, 
and  if  you  are  going  to  figure  that  way  you  are  taking  all  the  powers 
away  from  the  States." 

So  I  submit  that  when  you  get  to  determining — ^you  have  got  to 
first  find  that  the  broker  in  his  particular  business,  which  is  purely 
intrastate,  is  impressed  with  a  public  interest.  Now,  I  say  to  you 
that  it  might  be  impressed  with  a  local  interest,  and  I  say  to  you 
that  the  States  have  the  power  to  regulate  that,  and  do  to  some  ex- 
tent— these  provisions  you  have  in  his  proposed  law  about  trust 
funds.  We  have  laws  in  Illinois  that  protect  funds  that  are  in  trust. 
They  don't  need  any  regulation  by  Congress  to  protect  those  funds. 
The  States  can  protect  them. 


Senator  Pope.  Do  they  protect  them  ? 

Mr.  KiRKLAND.  Yes.  I  can't  say  to  you.  Senator,  that  there  is  any 
particular  law  that  is  worded  like  this,  but  I  venture  to  say  that  if  I 
went  to  a  broker  and  said,  "I  want  you  to  put  my  funds  in  trust",  they 
would  either  do  it  or  refuse  my  business,  one  of  the  two. 

Senator  Pope.  There  had  been  some  cases  where  commission  houses 
have  gone  into  bankruptcy  and  funds  have  been  lost  because  they  had 
been  intermingled. 

Mr.  KiRKLAND.  Yes;  that  is  true.  I  unfortunately  know  about 
that.  But  then  you  have  got  to  find  that  this  business  as  a  broker  has 
such  a  direct  effect  on  commerce  that  it  is  a  burden  or  obstruction, 
and  I  have  read  all  the  testimony  that  was  produced  before  the  com- 
mittees of  the  House  on  these  different  bills.  Of  course,  there  have 
been  none  produced  here  yet,  but  I  have  yet  to  hear  any  testimony 
from  which  you  gentlemen  could  assume  that  that  business  has  such 
a  bearing  on  interstate  commerce  that  it  amounts  to  an  obstruction. 

Now,  I  just  want  to  call  your  attention  to  the  report  of  the  com- 
mittee on  stock-exchange  regulation  by  the  Secretary  of  Commerce, 
dated  January  1934,  in  regard  to  licensing  stockbrokers.  You  gen- 
tlemen may  remember,  but  I  don't  remember  that  there  was  any 
serious  contention  in  considering  the  securities  and  exchange  bill 
that  the  brokers  should  be  licensed,  but  this  gives  the  reasons  much 
better  than  I  can  state  them : 

Your  committee  does  not  consider  it  desirable  to  require  the  licensing  of  indi- 
vidual brokers.  There  is  a  distinct  danger  that  sucli  a  system  would  break 
down  the  controls  already  exercised  by  the  stock  exchanges  through  their  busi- 
ness-conduct rules,  which  operate,  or  can  be  made  to  operate,  with  summary 
speed  and  effectiveness.  If  brokers  were  licensed,  it  would  inevitably  be 
thought  that  the  proper  method  of  disciplining  a  broker  would  be  revocation 
of  his  license  by  the  governmental  authority.  An  exchange  might  well  hesi- 
tate to  deny  its  privileges  to  a  broker  whose  license  was  still  in  full  force  and 
effect.  Inevitably,  however,  the  process  of  revoking  a  license  would  be  much 
less  summary  than  the  action  of  a  business-conduct  committee  of  the  exchange. 
The  proceedii^  would  take  place  at  Washington,  not  locally.  To  some  extent, 
it  would  have  to  follow  more  or  less  protracted  forms  of  judicial  procedure 
and  would  have  to  be  subject  to  review  of  the  courts.  These  factors,  while 
cutting  the  ground  from  under  the  exchanges'  only  disciplinary  proceilui-e, 
would  substitute  a  procedure  slower  and  less  certain  of  accomplishing  results. 

Senator  Pope.  From  whom  are  you  quoting? 
Mr.  KiRKLAND.  This  is  the  committee  on  stock-exchange  regulation 
report  made  to  the  Secretary  of  Commerce.    They  go  on : 

It  seems  distinctly  better,  in  the  opinion  of  your  committee,  to  stimulate  the 
exchanges  to  further  disciplinary  activity  by  holding  to  a  high  degree  of 
accountability  the  conduct  oi  the  members. 

Now,  just  one  word  in  that  connection.  Under  the  law  of  Illinois 
and  under  the  law  of  the  United  States  courts,  as  laid  down  in  the 
seventh  judicial  district,  where  Chicago  is  located,  when  a  man  is 
suspended  by  the  Chicago  Board  of  Trade  and  he  takes  his  case  to 
court,  there  are  just  three  things  the  court  will  listen  to :  First,  did 
he  have  notice;  second,  did  he  have  an  opportunity  to  be  heard — 
constitutional  right  of  notice  and  opportunity  to  be  heard;  third, 
was  there  any  evidence — not  the  weight  of  the  evidence,  as  this  act 
says,  but  was  there  any  evidence  to  sustain  the  findings?  Because 
the  courts  will  not  go  back  of  the  judgment  of  the  governing  body 
of  the  board  and  overrule  them  if  there  was  any  evidence  to  sustain 
their  finding.    In  other  words,  they  are  not  going  to  question  their 
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judgment.  Under  this  act,  it  would  take  much  longer  to  get  a  broker 
off  the  board  of  trade  under  this  proposed  act  than  it  would  by  the 
disciplinary  action  of  the  board. 

Thank  you  very  much,  gentlemen. 

Senator  Murphy.  Do  you  want  to  submit  that  paper? 

Mr.  KiRKLAND.  Here  is  a  letter,  marked  "copy" — no;  this  is  not 
mine,  Mr.  Chairman;  it  is  an  opinion  on  the  constitutionality  of  this 
part  of  the  act  licensing  and  regulating  brokers,  by  Mr.  Morrison, 
of  the  firm  of  Morrison,  Nugent,  Wylder  &  Berger,  attorneys  for  the 
Kansas  City  Board  of  Trade.  I  know  Mr.  Morrison  personally,  and 
I  know  that  he  is  an  attorney  of  standing  in  that  community.  I 
don't  know  whether  I  have  a  right  to  ask  that  that  go  into  the  record. 

Senator  Murphy.^  The  gentleman  from  Kansas  City  may  want  to 
see  it.     Without  objection,  it  will  appear  in  the  record. 

(The  paper  referred  to  follows:) 

Morrison.  Nugent,  Wyldeb  &  Bbboeb, 

Kansas  City,  Mo.,  April  11,  19S6, 
In  re:  Jones  bill  (H.  R.  6772). 

Mr.  W.  B.  Lathrop, 

President,  Board  of  Trade  of  Kaynsas  City.  Mo.,  Kansas  City.  Mo. 

Dear  Sir  :  We  have  examined  the  provisions  of  the  so-called  Jones  Cfunmodlty 
exchange  bill,  H.  R.  6772,  and  l)eg  to  submit  herewith  our  opinion  with  regard  to 
its  provisions. 

It  is  not  our  purpose  to  discuss  the  act  minutely,  section  by  se<'tion,  in  deter- 
mining the  question  of  its  constitutionality.  There  are  certiiin  provisions,  which 
considered  by  themselves  might  be  held  to  be  within  the  scope  of  the  decision  In 
Board  of  Trade  v.  Olsen  (262  U.  S.  1).  and  therefore  to  be  valid. 

Broadly  speaking,  in  our  opinion,  the  act,  considered  as  a  whole,  is  entirely 
beyond  the  powers  granted  to  CongreSvS  to  the  i»rovisions  of  the  Federal  Consti- 
tution. 

It  is  well-established  law  that  the  Federal  Government  is  not  vested  with  the 
I)olice  power  in  the  sense  that  that  term  is  used  and  applied  to  powers  of  the  gov- 
ernments of  the  several  States.  Its  powers  are  limited  to  the  purposes  grant<»d 
in  the  Constitution  and  in  this  instance  can  only  be  justified,  if  at  all,  imder  the 
granted  power  to  regulate  interstate  commerce. 

Regulation  of  trading  in  grain  futures  rests  ui)on  a  very  narrow  grround.  The«e 
transactions,  considered  by  themselves,  are  intrn state  (Hill  v.  Wallace,  259  U.  S. 
44 ;  Ware  d  Leland  v.  Mobile  Cmmty,  209  U.  S.  4(>5) .  In  Board  of  Trade  v.  Olsen] 
supra,  it  was  pointed  out  in  the  opinion  by  Mr.  Chief  Justice  Taft  that  "the  act 
only  purports  to  regulate  interstate  commerce  and  sales  of  grain  for  future 
delivery  on  boards  of  trade  because  it  finds  rhat  by  manipulation  they  have 
become  a  constantly  recurring  burden  and  obstruction  to  that  conimierce."  It  is 
evident,  therefore,  that  Congress  is  limited,  both  with  respect  to  the  subject  of 
regulation  and  with  respect  to  the  extent  of  public  interest  to  those  matters  which 
directly  affect  this  single  element  with  respect  to  which  it  is  held  that  trading 
in  grain  futures  affects  interstate  commerce. 

In  Cooley's  Constitutional  Limitations  (8th  ed,  1927,  p.  1.308)  It  Ls  said: 

"The  extent  to  which  a  business  may  be  regulated  because  it  is  clothed  with  a 
public  interest  depends  on  the  nature  of  the  business,  the  feature  which  touches 
the  public,  and  the  abuses  reasonably  to  be  feared." 

In  Bartlett  Frazier  Co.  v.  Hyde  (65  Fed.  (2d)  350)  the  provisions  of  the  pres- 
ent act  were  upheld  as  to  requirements  for  reports  and  the  right  of  inspection  of 
books  and  records.  In  upholding  these  provisi(jns,  however,  the  Court  said  that 
*'the  very  requirement  of  the  information  would  of  itself  have  tendency  to 
discourage  the  unlawful  manipulation  to  which  the  act  is  aimed." 

These  cases  indicate  the  limitations  of  the  p<»wers  of  Congress  which  we  do 
not  deem  would  be  materially  enlarged  by  the  legislative  finding  (contained  in  the 
Jones  bill  with  regard  to  the  enlarged  effect  of  excessive  speculation  as  a  burden 
on  interstate  commerce.  It  is  diflicult  to  distinguish  between  the  effects  of 
excessive  speculation  and  the  effects  of  manipulation,  corners,  and  violent  fluc- 
tuation of  market  prices,  all  of  which  were  taken  into  consideration  In  deter- 
mining the  validity  of  the  original  act. 


There  are  no  legislative  findings  either  In  the  Grain  Futures  Act  or  m  the 
Jones  Act  which  tend  In  any  way  to  show  that  the  grain  exchanges  are  directly 
involved  in  this  alleged  obstruction  to  interstate  commerce.  Under  the  Grain 
Futures  Act  the  exchanges  are  charged  with  the  duty  of  enforcing  certain  of  its 
provisions.  The  exchanges  do  not  themselves  deal  in  buying  or  selling  grain  or 
other  commodities.  They  merely  furnish  facilities  for  bringing  together  buyer 
and  seller  and  recording  the  transactions  made  on  the  fioor.  The  present  act, 
therefore,  like  the  Grain  Futures  Act,  is  directed  at  individual  brokers  and  their 
customers.  It  is  the  purchase  or  sale  by  the  individual  which  is  the  subject  of 
regulation.  If  the  Individual  buyer  or  seller  so  liandles  his  purchases  or  sales  as 
to  manipulate  or  corner  the  market,  or  if  he  indulges  in  such  excessive  specula- 
tion as  to  cause  violent  fluctuation  of  prices  which  obstruct  the  free  flow  of 
Interstate  commerce,  tlien  it  is  the  legitimate  province  of  Congress,  as  inter- 
preted by  the  Supreme  Court,  to  take  proper  steps  to  eliminate  this  burden. 

The  plaintiffs  in  the  Bartlett  Frazier  case  were  of  the  opinion  tliat  Congress 
had  gone  too  far  in  tiie  provisions  of  the  Grain  Futures  Act  in  providing  for  the 
making  of  reports  and  the  inspection  of  books  of  the  brokers  without  regard  to 
whether  traders  were  suspected  of  or  charged  with  violation  of  the  act.  The 
seventh  circuit  court  of  appeals  in  that  case  upheld  the  right  of  the  Secretary  of 
Agriculture  to  obtain  contents  of  books  and  records,  but  in  stating  the  general 
principle  applicable,  qualified  it  by  the  phrase  "so  far  as  such  disclosures  may  be 
reasonably  necessary  to  the  due  protection  of  the  public." 

When  we  examine  the  pending  bill  we  find  that  it  shows  palpably  that  the 
authors  have  drawn  It  under  a  complete  misapprehension  as  to  the  powers  of 
Congress  to  deal  with  this  particular  subject  matter.  They  (the  authors)  are 
evidently  laboring  under  the  false  idea  that  they  are  dealing  with  a  subject 
which  is  as  completely  within  the  power  and  jurisdiction  of  congressional  activi- 
ties as  though  the  subject  matter  were  a  railroad  actively  engaged  in  interstate 
commerce  by  transi)orting  passengers  and  freight  across  State  lines.  The  bill 
recognizes  no  limits  of  congressional  jurisdiction.  It  makes  it  a  criminal  offense 
to  cheat  or  defraud  a  customer,  or  to  make  a  false  report  or  statement  of  a 
transaction  to  a  customer.  What  ijossible  connection  these  provisions  could  have 
with  manipulation,  corners,  or  excessive  speculation  is  inconceivable.  The  same 
is  true  of  the  provisions  making  it  unlawful  to  deceive,  or  attempt  to  deceive,  a 
customer,  or  to  bucket  an  order,  or  fill  it  by  offset  against  the  order  or  orders  of 
any  other  person.  It  is  also  made  unlawful  for  a  broker  to  become  the  buyer  or 
seller  with  respect  to  an  order  of  a  customer  without  the  customer's  consent.  It 
forbids  the  making  of  any  "wash  sale",  "cross  trade",  or  "accommodation  trade." 
It  makes  unlawful  the  purchase  and  sale  of  indemnities  commonly  known  as 
puts  and  calls.* 

It  requires  every  commission  merchant  to  register  and  to  treat  the  money  or 
securities  received  as  a  margin  to  secure  trades  as  belonging  to  the  customer, 
and  forbids  the  use  thereof  by  the  commission  merchant  to  margin  or  guarantee 
the  trades  or  contracts,  or  to  secure  or  extend  the  credit  of  any  other  customer 
or  person,  with  certain  specified  exceptions.  It  makes  it  unlawful  for  any 
person  to  act  as  a  floor  broker  without  registering  with  the  Secretary  of  Agri- 
culture. It  gives  the  Secretary  of  Agriculture  the  power  to  fix  the  form  of 
application  for  registration  and  to  require  the  giving  of  such  information  and 
facts  as  he  may  deem  necessary,  including  minute  information  with  respect  to 
corporations  which  may  include  the  names  of  all  of  its  stockholders. 

It  provides  for  revocation  of  the  license  or  registration  of  any  commission 
merchant  or  a  floor  broker  who  violates  the  provisions  of  this  act,  or  any  rules 
or  regulations  of  the  Secretary  of  Agriculture  made  thereunder,  or  fails  or 
refuses  to  make  any  report  required,  or  fails  or  refuses  to  keep  books  and 
records  required.  It  makes  it  an  offense  to  falsely  represent  that  one  is  a 
member  of  a  contract  market  or  the  representative  or  agent  of  such  member. 

It  requires  each  contract  market  to  furnish  the  Secretarj'  of  Agriculture 
promptly,  true  copies  of  all  "bylaws,  rules,  regulations,  and  resolutions  made  or 
issued  by  it  or  by  the  governing  board  thereof,  or  any  committee,  and  of  all 
changes  and  proposed  changes  therein."  This  provision  is  not  limited  in  any 
way  to  iniles  or  resolutions  pertaining  in  any  way  to  future  trading  or  which 
would  have  any  bearing  upon  the  object  of  this  bill  or  of  the  Grain  Futures  Act. 
It  requires  each  contract  market  to  submit  to  an  inspection  of  all  of  Its  books, 
records,  minutes,  and  journals  of  its  proceedings,  as  well  as  of  its  governing 
board  and  all  committees. 

It  compels  contract  markets  to  require  the  operators  of  warehouses  out  of 
which  commodities  are  deliverable  on  future  contract  "to  make  such  reports, 
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keep  such  records,  and  permit  such  warehouse  visitation  as  the  ^cretary  of 
Agriculture  may  prescribe." 

It  authorizes  the  Secretary  of  Agriculture  to  extend  the  period  for  delivery 
of  cash  grain  on  contracts  for  future  delivery  after  the  delivery  month  has 
closed.  It  compels  the  exchange  to  require  3  days'  prior  written  noflce  of  inten- 
tioTi  to  make  delivery  on  a  future  contract,  and  iM'rmits  the  Secretary  of  Agri- 
culture to  extend  the  period  of  such  notice.  It  piovides  for  the  d«'Hverv  on  all 
future  contracts  of  commodities  of  grades  conforming  to  United  States  standards. 

It  provides  that  the  Commission  designated  under  the  act  may  Issue  cease- 
and-desist  orders  with  respect  to  the  violation  of  any  of  the  provisions  of  the 
act  or  any  of  the  rules  or  regulations  of  the  Secretary  of  Agriculture  thereunder 
against  any  board  of  trade  or  director,  officer,  agent,  or  employee  thereof,  the 
violation  of  which  is  made  a  misdemeanor  punishable  by  fine  or  imprisonment. 

It  further  vests  the  Secretary  of  Agriculture  with  the  arbitrary  power  of 
fixing  a  limit  in  respect  to  the  amount  of  grain  which  anv  person  may  l)uy  or 
sell  for  future  delivery  on  any  given  day. 

This  recital  of  the  provisions  of  the  act  is  not  intended  as  an  exhaustive 
analysis  of  its  provisions,  but  it  is  made  to  show  that  we  have  here  a  degree 
of  minute  regulation,  supervision,  and  surveillance,  coupled  with  i)enal  pro- 
visions, which,  taken  as  a  whole,  is  without  parallel  with  respect  to  any  indus- 
try or  calling.  Even  as  to  the  Interstate  Commerce  Commission,  its  powers 
and  authority  with  respect  to  supervision  and  regulation  of  railroads  are  hedged 
about  with  certain  safeguards  which  are  not  to  be  found  in  this  act. 

It  cannot  be  seriously  contended  by  any  impartial  or  unbiased  person  that 
there  is  any  pretense  of  limiting  the  sco]ie  of  this  act  to  the  limited  power  of 
Congress  with  respect  to  contracts  for  the  future  delivery  of  grain,  and  beyond 
this  to  scrutinize  all  of  the  official  acts  of  the  exchanges  whether  or  not  such 
acts  pertain  in  any  manner  to  the  contracts  for  future  delivery  of  grain. 

Under  the  provisions  of  this  act,  by  the  simple  expedient  of  canceling  the 
merchant's  license  or  registration,  his  entire  business  may  be  destroyed  because 
of  a  violation  of  an  arbitrary  regulation  prepared  by  a  minor  official  of  a 
bureau  with  the  perfunctory  sanction  of  the  Secretary  of  Agriculture. 

Corporations  employing  scores  of  persons  will  be  compelled  to  do  business 
daily  under  the  consciousness  of  this  ever-present  threat. 

It  must  he  borne  in  mind  that  insofar  as  relates  to  the  general  trade  and 
business  carried  on  by  the  commission  merchants,  including  their  activities  on 
the  floor  of  the  exchanges,  they  are  not  engaged  in  rendering  public  service. 
Their  business  becomes  affected  with  the  public  national  interest  only  to  the 
limited  extent  that  it  touches  upon  and  burdens  interstate  commerce  as  defined 
in  Board  of  Trade  v.  Olsen.  The  instances  in  which  the  transactions  of  these 
commission  merchants  and  their  customers  will  burden  interstate  commerce,  or 
have  burdened  interstate  commerce,  are  also  negligible  compared  with  the 
great  volume  of  business  which  they  carry  on  as  o>rn  merchants. 

In  Fedei^al  Trade  Commission  v.  Baltimore  Orain  Co.  (284  Fed.  886  affirmed 
by  the  Supreme  Court,  267  U.  S.  586),  it  was  sai«l : 

"The  respondents  in  these  cases  are  private  coi-porations.  by  which  vnriou9 
individuals  more  conveniently  carry  on  that  trade  of  corn  merchants  which 
antedates  the  beginning  of  recorded  history.  They  have  and  exercise  no  fran- 
chises other  than  that  of  being  corporations.  They  are  not  engaged  in  rendering 
public  service,  except  in  the  sense  that  such  service  is  rendered  by  everyone  who 
follows  any  useful  calling." 

In  Federal  Trade  Commission  v.  American  Tohacco  Co.  (264  U.  S.  298),  it  was 
&aid  in  the  opinion  by  Mr.  Justice  Holmes: 

"The  mere  fact  of  carrying  on  a  commeice  not  confined  within  State  lines  and 
of  being  organized  as  a  corporation,  do  not  make  men's  affairs  public,  as  those 
of  a  railroad  company  now  may  be." 

Mr.  Justice  Sutherland,  in  the  case  of  Tyson  d  Bro.  v.  Banton   (273  U    S 
418,  431),  said:  v  .     . 

"And,  finally,  the  mere  de<?laration  by  the  legislature  that  a  particular  kind 
of  property  or  business  is  affected  with  a  public  interest  is  not  conclusive  upon 
the  question  of  the  validity  of  regulation.  The  matter  is  one  which  is  always 
open  to  judicial  inquiry." 

The  case  of  Wolff  Packing  Co.  v.  Court  of  Industrial  Relations   (262  U    S 
522)   contains  the  most  exhaustive  and  careful  discussion  of  the  limitations 
upon  the  right  of  regulation  of  businesses  afferted  with  the  public  interest 
that  can  be  found  in  the  opinions  of  the  Supreme  Court.     Mr.  Chief  Justice 
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Taft,  who  wrote  that  opinion,  classified  those  businesses  which  may  be  said  to 
be  clothed  with  a  public  interest  and  pointed  out  that  the  degree  of  regulation 
to  which  each  business  was  subject  depended  upon  the  class  to  which  the  par- 
ticular business  belonged.  In  the  fii-st  class  are  only  those  who,  under  the  au- 
thority of  a  public  grant  of  privileges  have  the  affirmative  duty  of  rendering  a 
public  service  demanded  by  any  member  of  the  public.  Such,  he  says,  "are 
the  railroads,  other  common  carriers,  and  public  utilities."  In  the  second  class 
are  those  which  from  the  earliest  times  have  lieen  recognized  as  occupations 
which  are  exceptional  and  to  which  the  public  interest  attaches.  These,  he  siiys, 
are  such  as  "the  keepers  of  inns,  cabs,  and  gristmills."  The  third  class  is 
stated,  as  follows : 

"Businesses  which,  though  not  public  at  their  inception,  may  be  fairly  said 
to  have  risen  to  be  such,  and  have  become  subject  in  consequence  to  some 
Government  regulation.  They  have  come  to  hold  such  a  peculiar  relation  to 
the  public  that  this  is  superimiwsed  upon  them.  In  the  language  of  the  cases, 
the  owner,  by  devoting  his  business  to  the  public  use,  in  effect  grants  the  public 
an  interest  in  that  use,  and  subjects  himself  to  public  regulation  to  the  extent 
of  that  interest,  although  the  property  continues  to  belong  to  is  private  owner, 
and  to  be  entitled  to  protection  accordingly." 

Clearly  the  business  of  a  grain  broker  or  commission  merchant  falls  only 
within  the  third  classification.  Such  business  can  only  be  held  to  be  subject 
to  regulation  at  all  because,  in  the  language  of  the  opinion,  it  has  "come  to 
hold  such  a  peculiar  relation  to  the  public  that  this  is  superimposed  upon 
them." 

At  page  539,  the  Chief  Justice  says : 

"To  say  that  a  business  is  clothed  with  a  public  interest  is  not  to  determine 
what  regulation  may  be  permissible  in  view  of  the  private  rights  of  the  o\vner. 
The  extent  to  which  an  inn  or  a  cab  system  may  be  regulated  may  differ  \\idely 
from  that  allowable  as  to  a  railroad  or  other  common  carrier.  It  is  not  a 
matter  of  legislative  discretion  solely.  It  depends  on  the  nature  of  the  busi- 
ness, on  the  feature  which  touches  the  public,  and  on  the  abuses  reasonably 
to  be  feared.  To  say  that  a  business  is  clothed  with  a  public  interest  is  not  to 
import  that  the  public  may  take  over  its  entire  man;igement  and  run  it  at  the 
expense  of  the  owner.  The  extent  to  which  reguljition  may  reasonably  go 
varies  with  different  kinds  of  business." 

In  determining  the  degree  of  regulation  which  Congress  may  impose  upon 
grain  merchants  and  the  exchanges  upon  which  they  gather  to  do  business,  we 
find  not  only  the  limitations  expressed  by  the  Chief  Justice  in  the  foregoing 
opinion  as  to  "the  feature  which  touches  the  public,  and  on  the  abuses  reason- 
ably to  be  fearea",  but  we  find  also  limitation  as  to  the  "feature"  which  touches 
upon  and  burdens  interstate  commerce. 

Stated  in  the  broadest  sense  which  the  proponents  of  this  bill  could  claim, 
the  basis  of  regulation  as  applied  to  the  subject  matter  of  this  bill,  does  not 
justify  the  legislative  powers  sought  to  be  exerciseil  therein. 
Very  truly  yours, 

Morrison,  Nugent,  Wylder  &  Bcp.ger, 
By  E.  R.  Morrison. 

Mr.  Sturtevant.  We  will  now  return,  if  you  please,  to  further  con- 
sideration of  section  4  {a)  of  the  bill,  the  same  section  upon  which 
our  other  witnesses,  Mr.  Grimes,  Mr.  Theist,  and  Mr.  Harris  have  tes- 
tified.   I  will  call  Mr.  Mirick. 

STATEMENT  OF  E.  H.  MIRICK,  PILLSBURY  FLOUR  MILLS  CO., 

MINNEAPOLIS,  MINH. 

Mr.  MiRiCK.  Mr.  Chairman  and  gentlemen,  my  name  is  E.  H. 
Mirick,  Minneapolis,  Minn.  I  am  speaking  as  the  authorized  repre- 
sentative of  the  following  Minneapolis  milling  companies — General 
Mills,  Kussell  Miller  Milling  Co.,  King  Midas  Mills  Co.,  Commander 
Milling  Co.,  Standard  Milling  Co.,  and  Pillsbury  Flour  Mills  Co. 

Personally,  I  am  director  in  charge  of  grain  purchases  for  Pills- 
bury  Flour  Mills  Co. 
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Before  proceeding  with  my  statement  1  would  like  to  carry  out  a 
request  of  President  Smith,  of  the  Millers  National  Federation,  who 
was  the  first  witness  before  you  this  morning.  He  is  of  the  opinion 
that  he  may  not  have  made  it  quite  clear  as  to  some  of  the  provisions 
with  regard  to  margins  exacted  from  hedgers.  I  believe  he  said  he 
didn't  draw  a  distinction  between  margins  exacted  from  hedgers  and 
margins  exacted  from  speculators.  As  a  matter  of  fact,  the  margin 
requirements  exacted  from  hedgers  in  the  Chicago  market  are  now 
set  at  4  cents  per  bushel. 

Senator  Murphy.  For  speculators? 

Mr.  MiRicK.  Speculators  are  6  cents. 

Senator  Pope.  Six  cents? 

Mr.  MnacK.  Six  cents  a  bushel,  150  percent  of  the  cl(»a ring-house 
requirements,  which  happen  at  this  time  to  be  4  cents  per  bushel. 

Various  features  of  the  bill,  which  is  the  subject  of  this  hearing, 
are  objectionable  to  the  milling  industry.  I  would  like  to  especially 
call  your  attention  to  some  of  its  provisions  which,  if  enacted  into 
law,  would  work  particular  hardship  on  the  processors  of  tlie  farmers' 
wheat,  the  flour  millers. 

Limitation  of  lines  as  provided  in  the  bill  would  reduce  specula- 
tion to  a  point  where  the  volume  of  trading  will  be  insufficient  to  per- 
mit the  hedger  to  get  in  and  get  out  of  the  market  without  disastrous 
losses.  True,  the  bill  places  no  handicaps  on  the  hedgei  so  far  as 
his  own  operations  are  concerned  but  unless  volume  of  trading  is 
great  enough  to  make  a  broad,  liquid  market,  price  fluctuations  will 
be  rapid  and  drastic.  Under  such  circumstances,  the  flour  miller 
will  be  obliged  to  allow  for  a  wider  margin  when  selling  a  hedge 
against  cash  wheat  purchases  and  also  allow  for  a  wider  margin 
when  buying  in  hedges  against  flour  sold. 

The  price  of  flour  is  governed  more  nearly  by  the  price  of  the  raw 
commodity — in  this  case  wheat — than  are  the  prices  of  most  products 
in  comparison  with  the  prices  of  the  respective  raw  commodities  used 
in  their  manufacture.  Approximately  5  bushels  of  wlieat  are  re- 
quired to  make  a  barrel  of  flour  and,  consequently,  a  change  of  1 
cent  in  the  wheat  market  is  equal  to  about  5  cents  per  barrel  of  flour. 
The  milling  industry  is  highly  competitive  and  a  great  deal  of  flour 
is  sold  on  a  narrow  margin  of  profit.  Flour  prices  are  changed  each 
dsLj  any  change  of  consequence  occurs  in  the  wheat  market  and  such 
prices  remain  in  effect  until  the  opening  of  the  wheat  market  the 
following  day.  The  miller  has  no  way  of  knowing  in  advance 
how  much  flour  he  will  sell  overnight  and  can  only  act  to  buy  the 
necessary  wheat  after  computing  the  quantity  of  sales  reported  to  the 
home  office  by  telegraph. 

If,  for  instance,  sales  for  1  day  should  amount  to  50,0(K)  barrels,  it 
will  be  necessary  to  buy  260,000  bushels  of  wheat  to  cover  such  sales. 
If  the  wheat  market  lacks  volume,  and  the  miller  is  obliged  to  bid 
up  to  get  his  necessary  wheat,  every  cent  over  the  previous  day's 
market  close  means  a  loss  of  5  cents  per  barrel,  and  such  losses  con- 
stitute a  direct  addition  to  the  cost  of  operation.  Limitation  by  law 
or  regulation  of  the  quantity  of  wheat  which  may  be  held  by  a  specu- 
lator  on  either  the  long  or  short  side  will  curtail  the  market  action  so 
radically  that  losses  will  be  sustained  in  a  great  many  instances  as 
described  above. 
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Another  objectionable  feature  of  the  bill  is  the  proposed  limit  to  be 
placed  on  the  quantity  of  wheat  which  may  be  traded  in  on  any  one 
day.  Such  a  provision  will  reduce  trading  and  put  additional  penalty 
on  hedgers. 

The  best  way  to  arrive  at  the  proper  price  of  a  commodity  is  to 
allow  a  free  and  open  market  to  function.  I  would  like  to  express 
that  as  an  opinion,  but  I  believe  it  is  not  subject  to  contradiction.  I 
believe  the  best  economists  will  agree  with  that  statement.  I  do  not 
wish  to  be  understood  as  advocating  that  trading  should  be  allowed 
to  run  wild.  Any  tendency  toward  manipulation  or  cornering  can 
be  easily  detected  and  controlled,  and  is  being  so  handled  today.  As 
an  example,  the  Minneapolis  market  has  very  effectively  come  through 
two  crop  scares  and  the  war  scare  the  past  2  years,  and  fluctuations 
have  been  unimportant. 

I  speak  for  the  companies  mentioned  at  first  when  I  plead  for  the 
use  of  marginal  requirements  as  a  controlling  means  in  the  wheat 
market.  The  requirements  in  use  under  the  code  are  in  use  in  Min- 
neapolis today  and  are,  we  believe,  the  most  effective  method  of  han- 
dling the  situation. 

Senator  Capper.  You  speak  of  the  code.  What  code  do  you 
refer  to  ? 

Mr.  MiRiCK.  The  millers'  code  that  was  in  effect  up  to  the  time  of 
the  going  out  of  the  N.  R.  A. 

The  flour  miller  uses  the  wheat  market  as  an  insurance  medium, 
and  the  lower  the  premium  he  is  obliged  to  pay,  the  lower  will  be  the 
cost  of  flour  to  the  consumer  and  the  higher  will  be  the  price  paid 
to  the  producer  of  wheat.  In  other  words,  the  margin  between  pro- 
ducer and  consumer  must  be  held  as  low  as  possible,  and  we,  therefore, 
view  with  disfavor  and  alarm  any  law  which  will  increase  such  mar- 
gin and  thus  reduce  consumption.  I  would  like  to  emphasize  that 
statement  to  this  extent:  It  has  been  stated  before  here  in  the  tes- 
timony that^the  experiences  which  have  caused  losses  in  getting  in 
and  out  of  the  marfeet  are  necessarily  taken  into  consideration  when 
further  commitments  are  made,  and  we  are  making  every  effort  pos- 
sible to  keep  this  margin  as  low  as  possible — this  margin  between  pro- 
ducer and  consumer — because  we  cannot  successfully  prosecute  the 
business  unless  we  can  do  so. 

One  section  of  the  proposed  bill  provides  for  various  changes  in  the 
time  of  delivery  on  contracts,  such  changes  being  at  the  discretion  of 
the  Secretary  of  Agriculture.  When  a  trade  is  made  in  May  wheat, 
for  instance,  it  is  now  definitely  understood  by  the  buyer  that  wheat 
will  be  delivered  to  him  sometime  during  the  month  of  May,  the 
time  of  delivery  being  at  the  option  of  the  seller.  Inasmuch  as  the 
seller  now  has  30  days  in  which  to  make  up  his  mind  as  to  when  he 
wishes  to  make  delivery,  I  can  see  no  possible  benefit  to  be  derived  by 
creating  uncertainty  as  to  the  time  of  delivery. 

The  usefulness  of  the  contract  to  the  buyer  is  greatly  impaired 
unless  he  knows  definitely  the  latest  date  on  which  he  will  receive 
the  wheat  purchased.  The  proposed  law  leaves  that  question  in  the 
air.  I  would  like  to  enlarge  on  that  slightly,  when  I  say  that  a  srreat 
many  times  flour  is  sold  for  future  delivery,  as  you  know,  and  deliv- 
ery is  specified  very  clearly  in  the  contract,  and  if  the  futures  mar- 
ket is  to  be  used  in  the  purchase  of  this  wheat — and  it  is  used  a  great 
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deal — ^the  flour  miller  mnst  have  an  idea  as  to  whether  he  is  going 
to  get  wheat  if  the  contract  is  to  be  of  any  use  to  him. 

Speaking  along  broad  general  lines,  I  would  like  to  urge  that 
where  control  of  commodity  exchanges  is  necessary,  such  control  be 
by  law  and  not  by  the  use  of  broad,  discretionary  powers  granted  to 
an  individual  or  individuals.  Plans  can  be  made  in  advance  to  me<^t 
the  conditions  imposed  by  a  law,  but  the  possibility  of  regulations 
having  the  force  and  effect  of  law  being  passed  out  on  short  notice 
creates  an  uncertainty  very  hard  to  combat. 

I  thank  you,  gentlemen. 

Senator  Murphy.  Does  your  company  buy  or  sell  futures  in  ex- 
cess of  your  needs,  as  determined  hj  past  sales  ? 

Mr.  MiRiCK.  We  have  a  very  decided  policy  of  keeping  hedges  on 
the  market,  and  I  am  speaking  now  for  my  own  company,  and  I  am 
of  the  opinion,  which  is  substantiated  by  knowledge  in  some  in- 
stances, that  other  northwestern  companies,  and  I  believe  industry 
as  a  whole,  adhere  very  closely  to  that  policy.  We  try  our  best  to 
avoid  speculation.  We  must  have  hedges  against  our  commitment, 
and  if  those  hedges  are  going  to  cost  money,  it  necessarily  means  a 
widening  of  our  margin  if  we  are  to  stay  in  business. 

Senator  Murphy.  Have  you  found  it  necessary  to  deal  in  excess 
of  500,000  bushels  a  day  ? 

Mr.  MiRicK.  Very  often. 

Senator  Murphy.  And  on  those  occasions  are  your  offerings  taken 
by  speculators? 

Mr.  MiRiCK.  I  believe  it  is  absolutely  impossible  for  the  markets 
to  function  without  the  speculator.  It  is  an  impossibility  for 
hedgers  on  opposite  sides  of  the  market  to  always  be  of  the  same( 
mind  or,  in  other  words,  to  be  of  the  opposite  mind  at  the  same 
time.  If  we  happen  to  want  to  buy  a  large  quantity  of  futures  to 
protect  the  flour  business,  it  may  not  be  at  a  time  when  the  seller 
of  futures  is  in  the  market;  in  fact,  we  are  obliged  to  accumulate 
our  wheat  in  a  large  way  when  wheat  is  moving  immediately  after 
and  soon  after  harvest,  and  it  very  often  happens,  and,  in  fact,  it 
nearly  always  happens,  that  the  flour  buyer  is  not  in  the  market  in 
a  large  way  at  that  time. 

Senator  Murphy.  When  you  take  your  wlieat  into  the  elevator, 
you  then  hedge  it  with  a  sale! 

Mr.  MiRiCK.  Yes,  sir. 

Senator  Mubphy.  Against  the  anticipated  time  of  its  conversion 
and  sale  in  the  form  of  flour? 

Mr.  MiRiCK,  Yes. 

Senator  Poph  And  you  think  it  would  be  unwise  to  limit  those 
speculators  that  you  have  referred  to  that  may  be  desirable,  first,  in 
hedging  activities — you  think  it  not  desirable  to  limit  them  at  all  in 
their  daily  transactions? 

Mr.  MiRiCK.  I  think  it  is  entirely  unnecessary  to  limit  specula- 
tive activities  by  law.  If  the  market  shows  trends  of  being  manipu- 
lated, cornered,  or  anything  out  of  the  way  is  occurring,  it  can  be 
handled  very  well  by  the  combined  efforts  of  the  Grain  Futurt^s 
Administration  and  the  business  conduct  committees  of  the  ex- 
changes, and  the  history  of  the  last  5^.  years  has  amply  demonstrated 
that  to  our  satisfaction. 
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Senator  Pope.  You  remember  the  price  collapse  in  July — July  20, 
1933,  when  the  Chicago  wheat  futures  declined  from  24  to  27  cents, 
and  corn  futures  from  17  to  18  cents. 

Mr.  MiRiCK.  Yes,  sir. 

Senator  Pope.  And  at  that  time  an  investigation  was  made  by  the 
Orain  Futures  Administration.  I  just  want  to  read  you  two  sen- 
tences here  [reading] : 

It  was  found  that  this  debacle  resulted  principally  from  the  activities  of  not 
more  than  10  traders  who  controlled  15  large  speculative  accounts,  and  gradu- 
ally accumulated  inordinately  large  holdings  of  both  wheat  and  corn  futures 
during  the  week  preceding  the  collapse ;  that  a  large  portion  of  these  tremendous 
holdings  were  suddenly  dumi:>ed  on  the  market,  and  that  while  the  large  scale 
liquidation  in  its  early  stages  was  caused  by  the  taking  of  profits  by  large 
operators,  it  quickly  compelled  the  liquidation  of  large  accounts  that  were 
inadequately  margined.  ^ 

Then  in  conclusion,  this  statement  was  made  [reading]  : 

The  economic  catastrophe  again  demonstrates  conclusively  that  the  concentra- 
tion in  a  few  large  accounts  of  too  great  a  proportion  of  the  total  oi)en 
commitments  in  grain  futures  is  virtually  certain  to  result  in  an  erratic  price 
movement,  irrespective  of  whether  such  inordinately  large  accounts  be  on  the 
long  side  or  the  short  side  of  the  market. 

In  your  experience,  you  have  never  known  or  suspected  that  that 
was  the  cause  of  such  price  fluctuation  as  appeared  in  1933,  since  this 
act  was  in  effect,  the  original  act? 

Mr.  MiRicK.  No;  I  believe  that  the  proposal  put  forth  to  margin 
trades,  speculative  trades,  and  to  require  more  margin  for  larger 
lines,  would  adequately  control  that  situation.  As  I  have  said,  I 
have  not  specified  the  amount  of  such  margin  requirements. 

Senator  Pope.  Isn't  it  also  true  that  under  the  present  law  those 
margin  requirements  may  sometimes  be  made  by  special  arrangements 
with  the  commission  houses,  whereby  they  are  credited  without  the 
money  actually  being  put  up?  Haven't  you  known  of  instances  of 
that  kind  ?  ^ 

Mr.  MiRicK.  I  am  not  entirely  familiar  with  the  arrangement  and 
technical  rules  governing  the  handling  of  speculative  accounts  in 
these  grain  exchanges,  i  would  like  to  leave  such  testimony  to  those 
men,  but  I  would  like  to  put  forth  this  broad  general  principle  which 
J  believe  is  fundamental:  The  only  effective  way  of  registering  the 
price  of  a  commodity  is  by  broad,  general  participation  of  the  public, 
and  by  that  I  mean  all  those  interested  in  that  ccwnmodity.  I  believe 
the  consensus  of  opinion  of  such  representatives  will  oome  nearer  to 
properly  registering  the  price  of  a  commodity  than  any  other  method 
yet  devised.  If  we  are  going  to  curtail  the  speculator  and  by  so  doing 
incur  the  feeling  that  will  exist  in  the  minds  of  all  speculators,  that 
uncertainty  exists,  you  are  going  to  create  a  situation  which  will 
ieep  speculators  out  of  the  market. 

Senator  Pope.  If  we  fixed  a  limit,  wouldn't  that  be  the  most  certain 
thing  they  could  depend  upon,  instead  of  as  at  the  present  time 
liaving  no  limit? 

Mr.  MiRiOK.  On  the  contrary^  I  think  if  a  limit  were  fixed  we 
would  create  the  very  uncertainty  that  I  fear,  and  in  that  event  we 
would  have  fluctuation  which  would  be  much  more  drastic  than  the 
fluctuations  which  exist  if  you  allow  a  broad  general  participation  by 
the  public  in  the  market.  I  want  to  add  right  here,  that  I  am  not 
advocating  wild  speculation;  I  am  not  advocating  letting  long  lines 
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accumulate  without  the  knowledge  of  those  in  authority,  but  I  believe 
that  the  exacting  of  these  greater  margins  than  existed  several  years 
ago  will  have  a  decided  curbing  tendency. 

Senator  Capper.  Your  argument  here  has  been  to  the  fact  that  harm 
might  be  done  to  the  market  by  the  authority  lodged  in  the  grain 
futures  department  by  this  legislation — I  understood  that  to  be  the 
general  tenor  of  your  argument.  Have  you  any  evidence,  any  specific 
evidence,  of  harm  that  has  come  to  the  market  in  the  past  by  reason 
of  the  action  of  the  grain  futures  department  in  handling,  administer- 
ing the  law  as  it  is  now  ? 

Mr.  MiRiCK.  I  believe  that  the  policy  now  in  effect  of  having  reports 
made  to  the  Grain  Futures  Administration  whenever  lines  reach  a 
certain  height  is  an  entirely  proper  procedure,  and  I  doubt  very 
much  if  any  of  the  grain  exchanges  or  responsible  repr<>sentatives  of 
the  grain  exchanges  have  any  antipathy  to  that  procedure.  I  think 
it  is  sound  procedure. 

Senator  Pope.  But  what  Mr.  Cutten  did  was  to  divide  it  up  into  35 
different  accounts  of  his  associates  and  relatives,  according  to  the 
complaint  filed  against  him,  and  the  facts  were  upheld  by  the  circuit 
court  of  appeals.    He  divided  into  35  different  accounts. 

Senator  Murphy.  That  was  a  violation  of  the  law. 

Senator  Frazier.  I  understood  you  to  say  you.  are  in  favor  of  a  free 
and  open  market.  I  suppose  you  mean  by  that,  let  people  speculate 
as  much  as  they  want  to.  In  this  bulge  in  the  market  in  1933  that 
Senator  Pope  spoke  of,  it  was  current.  I  think,  all  over  the  wheat 
States  that  pretty  nearly  everybody  in  the  towns  through  Minnesota 
and  North  Dakota  and  other  wheat  States  to  take  a  flyer  in  the  market 
when  wheat  was  going  up.  Stenographers,  bootblacks,  l>ellboys,  and 
everybody  that  had  a  little  monev  went  in  and  bought  on  margin  and 
lost  a  lot  of  money.  You  certainly  don't  approve  of  that  kind  of  free 
and  open  market,  do  you  ?     . 

Mr.  MiRiCK.  Well,  I  think  a  great  deal  of  the  speculation  of  the 
character  vou  describe  came  about  because  of  lack  of  reasonable 
margin  requirements. 

To  go  back  slightly,  I  said  in  my  testim<my  that  the  miller  required 
that  he  be  able  to  use  the  wheat  market  as  an  insurance,.  I  believe 
that  insurance  is  not  effective  if  speculation  of  the  character  you  speak 
of  is  allowed  to  run  wild,  but  such  speculation  would  not  be  in  exist- 
ence were  adequate  margin  requirements  made. 

Senator  Hatch.  You  mean  by  that  you  would  just  put  the  marmn 
requirements  so  high  that  the  class  of  people  Senator  Frazier  refers 
to  would  not  have  the  money  to  speculate  with  ? 

Mr.  MiRiCK.  Yes;  I  think  that  the  bootblacks,  for  ins-tance,  men- 
tioned by  the  Senator,  have  no  business  in  the  wheat  market. 

Senator  Pope.  Your  20-percent  requirement  as  to  the  large  opera- 
tions would  not  affect  that  situation,  where  the  bootblacks  got  into 
the  game.  .  ,        , 

Mr.  MiRicK.  No;  it  would  not. 

Senator  Murphy.  The  stock  exchange  requirement  of  a  larger 
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Mr.  MiRicK.  Yes. 
Senator  Hatch.  That  class  of  speculator  hasn't  had  much  to  do 
with  the  market,  though. 
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Senator  Murphy.  But  the  point  is  that  this  kind  of  margin  was 
not  exacted  until  the  Securities  and  Exchange  Commission  got  a  voice 
in  the  proceedings  of  the  stock  exchange. 
Mr.  MiRiCK.  I  did  not  understand  you.  Senator. 
Senator  Murphy.  I  say  the  point  is  that  the  higher  margin  was  not 
exacted  from  traders  until  the  Securities  and  Exchange  Commission 
got  a  voice  in  the  regulation  of  the  exchanges. 

Senator  Murphy.  For  instance,  they  were  perfectly  free  to  go  ahead 
and  rig  the  stock  market,  and  self-control  of  the  exchange  was  not 
sufficient  to  defeat  that  or  prevent  it  or  cure  it ;  we  had  to  go  in  with 
legislation  to  accomplish  that,  and  it  is  now  under  the  scrutiny  and 
supervision  of  the  Exchange  Commission. 

Mr.  MiRicK.  I  do  not  wish  to  be  in  the  position  of  saying  that  grain 
exchanges  back  through  the  years  have  been  beyond  reproach.  I  am 
not  carrying  a  brief  for  them  in  that  way.  There  has  been  con- 
siderable advance  in  the  handling  of  these  matters.  When  abuses 
have  crept  in  remedies  have  been  invoked,  and  I  believe  that  the 
history  of  the  handling  of  trade  in  grain  exchanges  the  last  2  years 
shows  that,  regardless  of  the  impetus  which  caused  reforms,  the 
reforms  have  taken  place,  and  I  believe  they  will  continue  so  to  do. 
Senator  Murphy.  I  don't  doubt  it  at  all.  The  governing  commit- 
tee of  the  Chicago  Board  of  Trade  appears  during  the  last  2  years, 
as  has  been  testified  here,  to  have  made  an  honest  effort  to  conform 
its  practices  to  what  decent  public  opinion  demanded.  The  fact 
remains,  however,  that  the  position  of  the  Government  with  respect 
to  that  committee  is  merely  a  consultative  one.  A  member  of  the 
Department  of  Agriculture  is  a  consultant  merely,  without  any  au- 
thority or  power  to  enforce  its  will.  He  would  be  presumed  to 
represent  the  voice  of  government  in  the  determination  of  the  rules 
they  were  to  invoke  or  revoke.  It  seems  to  get  around  to  this  in 
the  testimony  so  far  adduced,  that  opposition  to  this  provision  is 
based  on  some  psychological  factor,  the  fear  that  somebody  is  going 
to  be  frightened  by  regulation  of  the  market — regulation  of  the 
amount  of  grain  that  may  be  traded  in  6n  a  given  day — and  scared 
out  of  the  market. 

Mr.  MiRiCK.  If  that  fright  results  in  a  curtailed  trading  it  is  more 
than  a  case  of  nervousness. 

Senator  Murphy.  It  has  been  claimed  that  disturbances  of  trade 
will  result  from  a  fear  in  the  trade  that  there  will  be  the  application 
of  some  rule  against  it — an  undefined  rule  that  may  be  promulgated 
by  the  Commission  or  the  Secretary  of  Agriculture — and  conse- 
quently that  it  will  deter  many  from  going  into  the  market. 

Mr.  MiRiCK.  Please  understand,  Mr.  Chairman,  the  miller  as  such 
has  no  direct  interest  in  the  speculator  except  that  if  the  speculator 
is  eliminated  we  will  be  obliged  to  reorganize  our  mode  of  procedure. 
Senator  Murphy.  Of  course,  you  understand  there  isn't  any  pur- 
pose in  this  bill,  as  I  read  it,  to  eliminate  the  speculator.  It  leaves 
him  in  the  picture,  but  the  feeling  is  based  on  the  experience  of  the 
Department  of  Agriculture  that  without  restricting  the  lines  that 
may  be  put  out  or  taken  in  on  a  given  day  the  interests  of  the  pro- 
ducer are  prejudiced;  and  the  case  of  the  profits  made  by  Mr.  Cutten 
in  his  operations  is  cited  to  prove  that  contention.  I  assume,  as  a 
matter  of  course,  that  at  some  time  during  the  trading  day  the  specu- 
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lator  is  going  to  disappear  from  the  market  because  of  the  limitation 
on  his  line.  He  will  likely  satisfy  himst'lf ,  say,  in  the  morning,  and 
won't  trade  in  the  afternoon  if  he  has  his  2,000,000  line  out  on  that 
day  or  his  500,000  line,  or  whatever  line  may  be  determined  on.  He 
is  going  to  be  satisfied,  and  he  is  going  to  disappear  from  the  market 
on  that  day.  If  we  ijnpose  that  limitation  on  him,  what  assuranc^e 
is  there  that  more  speculators  will  not  come  in  if  there  is  large  volume 
to  be  handled? 

Mr.  MiRicK.  If  he  fears  constant  changes  in  the  regulations  and 
if  he  feais  that  he  will  be  told  to  do  thus  and  so  soon  after  accumu- 
lating a  line,  I  think  the  timidity  that  he  will  exhibit  is  going  to  be 
very  marked.  We  believe  that  is  going  to  be  the  case.  We  believe  it 
so  nmch  that  we  hate  very  much  to  see  a  situation  of  that  kind 
develop.  We  do  business,  as  I  think  statistics  will  prove,  on  ns 
narrow  margin  of  profit  as  there  is  in  almost  any  business,  and  one 
of  the  reasons  for  that  narrow  margin  of  profit  is  the  insurance  fea- 
ture which  comes  to  us  as  the  result  of  a  fluid  wheat  market  which 
enables  us  to  get  in  and  out  at  the  time  we  must  get  in  and  out. 

Senator  Hatch.  I  want  to  ask  you  this  question:  The  hedges  that 
you  can  make  do  enable  you  to  insure  your  business? 

Mr.  MiRiCK.  To  a  very  marked  extent. 

Senator  Hatch.  Do  those  same  hedges  operate  to  insure  tlie  price 
to  the  producer? 

Mr.  MiRicK.  Well,  that  would  be  a  very  long  question  to  answer. 
I  don't  know  as  I  could  take  every  stej)  in  that  and  ajiswer  it,  but 
if  we  do,  as  we  have  done  today,  got  out  to  the  country  with  a  price 
<Mi  flour,  that  price  on  flour  holds  all  day  today  and  it  holds  until 
the  opening  of  tomorrow  morning's  market.  Now,  b«*cause  of  our 
assurance,  which  is  quite  a  definite  assurance,  that  we  can  buy  U\e 
wheat  to  cover  those  sales  tomorrow  morning  at  a  reasonably  definite 
fluctuation — and  by  that  I  n>ean  fractions  of  a  cent  compared  with 
the  market  closing  today — we  can  quote  flour  prices  lower  than  if  we 
must  take  the  greater  ri^  of  figuring  that  possibly  we  will  have  to 
pay  1,  2,  3,  4  cents  a  bushel  more  for  the  wheat  than  we  figured 
on  when  we  quoted  the  flour. 

Senator  Hatch.  Right  there,  you  would  say  then  that  the  system 
did  insure  a  price  to  the  consumer? 

Mr.  MiRiCK.  It  does  to  quite  an  «xtent^  and  I  started  to  explain, 
the  hedging  whidi  we  practice  by  using  the  grain  futures  market 
does  insure,  except  in  the  ease  of  premiums  on  wheat,  and  we  must 
take  that  into  consideration;  however,  premium  activity  is  much 
smaller  and  much  smaller  in  scope  than  the  activity  in  the  wheat 
market,  and  we  are  less  apt  to  have  a  fluctuaticm  which  would  l)e 
disastrous  overnight  on  wheat  premium  than  we  would  be  a  fluctua- 
tion in  the  grain-fifliures  aaarket. 

Senator  Pgbe.  It  is  also  claimed  that  it  has  that  effect  on  the 
producers,  the  one  who  ori^inailly  sells  the  gain,  that  the  hedging 
emibles  him,  or  enables  ihose  who  buy  his  grain,  to  pay  him  a  little 
better  price,  because  they  do  not  have  to  assume  these  rifeis  tiiat  you 
would  have  to  assume  if  you  did  not  hedge. 

Mr.  MiRicK.  That  is  v^ry  true.  We  must  neeessaiily  Accumulate 
our  wheat  when  it  is  moving,  amd  we  cannot  easily  at  that  tira<e — 
in  fact,  we  never  can,  practically  speaking,  sell  the  flour  at  that 
time.     Now,  if  we  can  sell  our  hedge,  st'll  our  futures  a,gainst  the 


cash  wheat  we  are  buying  continuously,  and  sell  it  on  a  fairly  stable 
market,  we  can  handle  that  end  of  the  business  on  a  narrower  margin 
than  if  we  are  constantly  or  often,  I  will  say,  obliged  to  sell  our 
hedge  off  at  a  much  lower  price. 

Senator  Pope.  Were  you  in  business  during  the  war,  when  the 
exchanges  were  closed? 

Mr.  MiRiCK.  You  mean  the  World  War?  Yes.  I  was  not  in  the 
milling  business;  I  was  in  the  grain  business,  however. 

Senator  Pope.  In  that  respect,  did  the  closing  of  the  exchanges 
have  any  noticeable  effect  on  the  price  ? 

Mr.  MiRiCK.  It  stopped  everything  dead  still  until  the  Government 
came  in  with  a  fixed  price,  at  which  time  we  were,  of  course,  obliged 
to  adhere  to  that  one  price.     There  was  no  market. 

Senator  Frazier.  They  didn't  close  until  the  price  was  fixed.  Tlie 
exchanges  were  not  closed  until  prices  were  fixed  on  wheat,  were 
they  ? 

Mr.  MiRiCK.  No;  they  were  not;  but  he  asked  what  effect  it  had. 
I  said  when  the  grain  market  closed  and  we  had  no  market,  then  the 
Government  fixed  the  price. 

Senator  Frazier.  The  Government  fixed  the  price  first,  I  under- 
stood. 

Mr.  MiRiCK.  Well,  they  took  place  about  simultaneously. 

Senator  Pope.  In  the  absence  of  price  fixing  by  the  Government,  I 
was  interested  to  know  just  what  would  happen  if  the  exchanges  were 
to  close  and  wheat  had  to  be  dealt  in  as  an  actual  commodity  and  a 
corresponding  price  paid  for  it — in  other  words,  if  there  was  no 
market  at  all. 

Mr.  MiRicK.  I  have  opinion  on  that  subject.  I  believe  that  if 
wheat  would  be  flowing  to  market  at  harvest  time  and  immediately 
thereafter  you  would  have  a  very  drastic  decline  in  prices,  because 
there  would  be  no  flour  buyers  to  take  up  the  slack.  Inasmuch  as 
^e  have  a  flitures  market,  the  intelligent  speculator  will  not  allow 
that  price  to  get  below  what  he  thinks  is  a  legitimate  price. 

Senator  Murphy.  To  what  extent  do  your  purchases  and  sales 
influence  the  market?  You  must  deal — ^the  milling  interests  I  now 
refer  to — you  must  deal  to  a  tremendous  extent  in  wheat  on  the 
exchanges. 

Mr.  MiRicK.  You  mean  to  what  extent  our  ordinary  day's  business 
would  influence  the  market  ? 

Senator  Murphy.  What  fraction  of  the  total  trading  in  wheat  rep- 
resents the  miller's  trading? 

Mr.  Mjmck.  I  could  not  answer  that.  It  is  a  fairly  good  amount, 
but  I  have  no  way  of  answering  that  question  intelligently. 

Senator  Murphy.  When  you  determine  when  the  wheat  is  coming 
onto  the  market,  how  do  you  go  about  determining  what  is  a  fair 
price  to  buy  that  wheat  at? 

Mr.  Mirick.  We  make  every  effort  to  have  our  buyers  posted  on  the 
market.     That  covers  quite  a  little  territory.     But  it  is  descriptive. 

Senator  Murphy.  Is  the  price  offered  related  to  the  price  at  which 
you  expect  to  sell  your  finished  products — would  like  to  sell  the 
finished  products? 

Mr.  MiRiCK.  No;  it  is  not.  It  is  the  market  at  which  we  are  en- 
abled to  buy  wheat,  and  that  market  is  determined  as  a  result  of  a 
meeting  of  the  buyer  and  the  seller. 
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Senator  Murphy.  Do  you  as  millers  sell  package  goods  at  a  given 
price  ? 

Mr.  MiRicK.  At  a  given  price?    No. 

Senator  Murphy.  Take  Wheatena,  package  Wheatena.  Do  you 
sell  that  at  a  price  that  you  make  an  effoii  to  maintain  ? 

Mr.  MiRicK.  I  believe  most  package  goods — in  fact,  the  package 
goods  sold  by  our  company — are  sold  on  a  price  which  is  very  directly 
regulated  by  the  wheat  market,  if  it  is  a  wheat  pix)duct. 

Senator  Murphy.  It  is  a  variable  price,  then,  is  it? 

Mr.  MiRicK.  Oh,  yes. 

Senator  Murphy.  You  don't  make  an  effort  to  maintain  the  price 
of  package  goods  from  year  to  year  at  the  same  figure  ? 

Mr.  MiRicK.  Not  at  all.  From  a  practical  standpoint  it  is  not — 
well,  I  will  say  it  is  not  practical  to  set  the  price  of  a  package  of 
breakfast  food  every  day,  because  the  fluctuation  on  a  15-cent  pack- 
age of  breakfast  food,  based  on  the  fluctuation  of  1  cent  a  bushel  on 
the  wheat  market  would  be  so  small  as  to  l>e  an  impractic^al  procedure, 
but  by  and  large  the  price  of  breakfast  foods  is  influenced  by  the 
wheat  market,  because  that  is  the  raw  product  which  comes  into  its 
manufacture  if  it  is  a  wheat  product. 

Senator  Frazier.  The  price  is  rather  high  corresponding^,  15 
cents  for  a  package  of  breakfast  food  containing  about  1  pound  of 
wheat. 

Mr.  MiRiCK.  Well,  in  the  first  place  I  can't  answer  that  question, 
because  that  package-goods  price  is  made  up  by  a  great  many  things 
besides  the  cost  of  the  raw  material. 

Senator  Murphy.  I  would  like  to  follow  through  on  the  thouglit 
I  started.  Here  is  a  given  package  of  cereal  that  sells  for  10  cents 
the  year  round,  year  after  year.  Now,  let  us  assume  that  it  is  oats 
instead  of  wheat.  The  cost  of  packaging  that  oats  and  processing 
it — all  the  costs  make  up  an  amount  definitely  known  to  the  manufac- 
turer. There  is  a  certain  margin  of  profit  that  the  manufacturer 
wants  to  make  on  sales.  He  makes  his  purchases  of  oats,  we  will 
assume,  when  the  oats  are  coming  on  the  market.  What  is  the  con- 
sideration that  enters  into  his  mind  as  to  the  price  that  he  will  pay 
for  those  oats?  My  thought  is  that  it  is  the  price  that  is  related  to 
what  he  is  going  to  sell  those  oats  for  in  package  form. 

Mr.  MiRiCK.  Mr.  Chairman,  that  is  a  merchandising  matter  and 
one  on  which  I  really  am  not  capable  of  testifying. 

Senator  Murphy.  Well,  it  is  really  more  than  a  merchandising 
matter,  because  if  his  dealings  in  the  market  are  in  such  volume  as 
to  influence  him,  as  to  influence  that  market,  when  he  makes  a  bid 
price  for  oats  in  the  open  market,  that  price  is  related  to  what  he 
can  put  those  goods  out  at  a  profit  subsequently  at  a  fixed  retail  price ; 
and  I  am  thinking  that  that  makes  for  a  static  price  for  the  oats. 

Mr.  MiRiCK.  As  an  opinion  I  would  say  "yes";  he  may  be  in  the 
position  of  carrying  on  an  advertising  campaign  of  considerable 
magnitude,  and  it  may  be  very  essential  to  him  that  he  be  able  to 
name  a  price  which  he  is  going  to  charge. 

Senator  Murphy.  We  grant  all  that,  but  when  he  goes  out  to  buy 
those  oats,  related  to  that  as  a  final  consummation  is  the  fact  that  he 
is  going  to  sell  the  goods  at  10  cents.  Doesn't  the  ability  to  hedge 
that  price  then  have  the  effect  of  fixing  the  price  of  oats,  stabilizing 
it  at  a  lower  price  than  otherwise  might  result  ? 
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Mr.  MiRiCK.  He  is  very  anxious  to  know  the  price  which  he  is 
going  to  pay  for  his  raw  material.  I  admit  that.  But  again,  I 
would  like  to  contend  that  is  a  merchandising  matter,  and  especially 
in  oats — we  do  nothing  in  oats,  our  company,  and  I  have  not  the 
knowledge  of  merchandising  conditions  sufficient  to  enlighten  you  on 
that. 

Senator  Murphy.  All  right.    Have  you  concluded  your  statement? 

Mr.  MiRiCK.  I  have;  yes,  sir. 

Mr.  Sturtevant.  I  would  like  to  make  a  very  brief  clarifying 
statement,  if  I  may,  Mr.  Chairman.  The  questions  of  the  committee 
this  morning  seemed  to  indicate  that  perhaps  they  thought  that  in 
our  proposal  to  substitute  margin  control  we  were  asking  for  the 
delegation  of  powers  by  Congress  to  our  business-conduct  committee, 
and  I  would  like  to  call  the  attention  of  the  committee  to  the  fact 
that  our  proposal  is  the  complete  elimination  of  section  4  (a)  from 
the  bill,  and  that  our  margin  proposal,  as  well  as  the  records  of  the 
business-conduct  committee,  come  under  section  5  of  the  original  act, 
which  provides  as  follows : 

The  Secretary  of  Agriculture  is  hereby  authorized  and  directed  to  designate 
any  board  of  trade  as  a  contract  marlaet  when,  and  only  when,  such  board  of 
trade  complies  with  certain  fixed  requirements. 

Now,  we  would  insert  our  margin  requirements  under  that  sec- 
tion of  the  act  so  that  it  would  not  be  a  delegation  of  power;  it 
would  be  that  the  board  of  trade  could  not  get  their  license  to  oi)er- 
ate  in  the  contract  market  unless  they  did  all  these  things. 

Senator  Murphy.  I  think  that  overcomes — I  say  this  as  a  first- 
class  constitutional  lawyer  who  never  read  a  law  book — it  seems  to 
me  that  it  overcomes  the  constitutional  objection  to  that  provision. 
[Laughter.] 

Mr.  Sturtevant.  Gentleman  of  the  committee,  that  concludes  our 
testimony  on  the  first  four  of  our  objections  to  the  bill,  and  I  would 
say  that  the  balance  of  our  testimony  will  be  very  much  briefer  than 
what  we  have  presented  today. 

The  next  point  of  objection  is  in  connection  with  licensing.  Mr. 
Kirkland  touched  upon  the  legal  aspects  of  licensing,  but  we  have 
one  factual  witness  on  the  same  subject,  and  I  will  now  call  Mr. 
Coughlin. 

STATEMENT  OF  JAMES  J.  COUGHLIN,  CHICAGO,  ILL.,  PRESIDENT 
OP  THE  BROKERS  ASSOCIATION  OP  THE  CHICAGO  BOARD  OP 
TRADE 

Mr.  CouGHMN.  Mr.  Chairman  and  gentlemen,  I  have  been  a  mem- 
ber of  the  Board  of  Trade  of  Chicago  for  a  matter  of  10  years  and 
president  of  the  Brokers'  Association  of  that  exchange  for  about  5 
years.  That  is  an  association  of  some  300  brokers,  trading  in  all  of 
the  various  pits  on  the  exchange. 

I  have  also  been  a  member  of  the  Illinois  bar  for  a  matter  of  some 
20  years  and  haven't  been  disbarred  as  yet,  an  unpredictable  miracle 
for  which  I  cannot  give  any  satisfactory  explanation. 

I  am  going  to  ask  the  Senators  to  indulge  me  in  the  use  of  this 
manuscript.  I  don't  ordinarily  use  it,  but  I  will  get  through  quicker, 
and  I  assume  that  will  impress  you  favorably. 
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I  propose  to  discuss  for  a  few  minutes  those  features  of  the  bill 
under  consideration  concerning  the  licensing  of  floor  brokers  on  the 
grain  and  other  exchanges  designated  in  the  bill. 

This  question  was  discussed  before  the  House  committee  in  the 
spring  of  1935,  but  because  of  the  limited  time  at  our  disposal  our 
presentation  was  wholly  inadequate  to  give  any  legislative  body  the 
information  it  ought  to  possess  before  definitely  and  finally  passing 
upon  a  matter  of  such  vital  concern  to  the  persons  aif(»cted.  And 
I  hasten  to  assure  you  that  this  is  a  matter  of  very  vital  (concern  and 
that  our  objection  to  the  inclusion  of  the  licensing  provisions  of  this 
bill  arise  from  something  more  than  the  natural  disinclination  of 
any  American  citizen  to  be  perpetually  policed. 

Section  4e  of  the  bill  makes  it  unlawful  for  any  pereon  to  act  as 
a  floor  broker  on  any  contract  market  without  having  fir^t  obtained 
a  license  from  the  Secretary  of  Agriculture,  for  which  license  the 
broker  must  make  application  according  to  the  terms  and  provisions 
of  section  4f . 

By  section  10  of  the  bill,  to  be  known  as  section  8a  of  the  Grain 
Futures  Act,  as  amended,  the  Secretary  of  Agriculture  is  authorized 
to  issue  licenses  to  commission  merchants  and  floor  brokers  in  accord- 
ance with  rules  and  regulations  and  in  ntanner  and  form  to  be  pre- 
scribed by  the  Secretary. 

The  second  one  is  that  the  Secretary  is  empowered  to  enforce  or 
require  compliance  with  rules  and  regulations  not  specified  in  the 
bill  as  a  condition  precedent  to  the  issuance  of  a  license.  The  bill,  in 
its  present  form,  affords  no  protection  against  or  appeal  from  the 
arbitrary  refusal  to  issue  a  license  or  the  imposition  of  unworkable 
or  unreasonable  conditions  precedent  to  the  issuance  of  such  a  license. 
I  expect  to  discuss  this  feature  of  the  bill  more  in  detail  later. 

Lest  there  be  any  misunderstanding  of  the  business  and  activities 
of  a  floor  broker  incidentally,  I  want  to  answer  the  question  that 
Senator  Frazier  raised  a  moment  ago.  I^t  me  point  out  that  the 
broker  is  the  exchange  member  who  actually  makes  the  various  trades 
in  the  trading  pit  or  ring  on  written  orders  that  are  transmitted  to 
him,  and  in  which  transaction  he  has  no  interest  other  than  the  broki , 
erage  fee  which  he  collects,  which  is  fixed  and  determined  by  the  rules 
of  the  various  exchanges,  which  rules  and  regulations  are  rigidly 
observed  under  pain  of  severe  penalty — and  I  want  to  discuss  that 
a  little  as  I  get  along,  but  for  the  purpose  of  Senator  Frazier's  ques- 
tion I  believe  he  asked  Mr.  Kirkland  with  reference  to  the  likelihood 
of  a  broker  trading  to  a  point  that  might  amount  to  manipulation.  I 
want  to  call  to  your  attention  to  the  fact  that  the  broker  in  merely  an 
agent,  most  frequently  for  an  undisclosed  principal  and  has  no  finan- 
cial interest  in  the  transaction  he  makes  at  all,  other  than  the  fee  he 
collects  for  making  it. 

The  orders  are  written  on  forms  that  are  familiar  to  you.  The 
actual  principal  is  not  disclosed  to  him,  and  he  simply  iills  out  that 
order  and  has  no  knowledge  of  the  present  position,  if  any,  of  the 
principal  in  the  transaction,  so  that  the  broker  is,  as  I  suggested,, 
simply  an  agent. 

Let  me  also  point  out,  what  is  also  important,  that  all  future  trades 
are  required  to  be  made  in  the  pit  or  ring  designated  for  trading  in 
the  particular  commodity  by  openly  bidding  or  offering  and  which 


bids  or  offers  are  general  and  open  for  immediate  acceptance  to  any 
other  trader.  The  effect  of  this  method  of  operation  is  that  anything 
and  everything  a  broker  does  in  pursuit  of  his  calling  is  under  the 
immediate  obser\  ation  of  anywhere  from  10  to  200  other  members 
of  the  exchange,  so  that  any  broker  who  doesn't  follow  a  course  of 
rectitude  as  a  matter  of  conscience  will  almost  certainly  follow  such 
a  course  out  of  fear  of  immediate  detection. 

I  don't  know  what  he  could  do  that  he  should  not  do  that  would  not 
be  immediately  discovered  by  somebody,  because  we  are  standing 
shoulder  to  shoulder,  and  the  possibility  of  private  negotiation  or 
collusion  or  connivance  is  absolutely  remote. 

Getting  back  to  the  licensing  provisions  of  the  bill  under  consider- 
ation, I  think  it  highly  significant  that,  so  far  as  I  have  observed,  the 
only  demand  for  these  provisions  comes  from  the  men  in  the  Grain 
Futures  Administration  which  hope  to  administer  them. 

Theoretically,  of  course,  the  licensing  power  will  be  exercised  by 
the  Secretary  of  Agriculture.  Actually  I  think  we  all  understand 
that  that  work  will  be  largely,  if  not  entirely,  committed  by  the  Sec- 
retary to  that  Bureau  and  nobody  doubts  that  the  Bureau  is  respon- 
sible for  the  presence  of  these  provisions  in  this  bill.  It  has  enter- 
tained the  idea  thus  expressed  for  a  considerable  number  of  years. 

In  the  consideration  of  any  bill  I  think  it  is  always  useful  to  con- 
sider the  proponents  and  the  motives  and  purposes  that  inspire  them. 

It  is  a  fundamental  both  of  common  sense  and  of  law  that  the  bur- 
den of  proving  a  fact  is  upon  him  who  asserts  it.  I  do  not  assume 
that  this  Congress  wants  to  make  law  merely  to  prove  that  it  can.  If 
these  licensing  provisions  are  to  be  considered  seriously,  therefore, 
they  must  be  taken  as  assertions  made  by  the  Grain  Futures  Admin- 
istration that  there  is  an  actual,  subsisting  necessity  for  this  legisla- 
tion. Both  here  and  before  the  House  committee  the  Bureau  referred 
to  sustained  tha^  burden  of  proof  by  showing  exactly  nothing  in  supK 
port  of  the  assertion  the  licensing  provisions  necessarily  imply.  In  a 
judicial  controversy  such  failure  would  automatically  result  in  a 
directed  verdict. 

Any  claim  of  necessity,  or  even  advisability,  for  this  legislation 
must  proceed  from  these  premises: 

First.  That  the  exchanges  have  not  in  force  and  effect  proper  and 
sufficient  rules  for  the  governance  of  the  activities  of  brokers ;  or 

Second.  That  such  rules,  if  in  effect,  are  not  vigorously  enforced 
and  observed;  and 

Third.  That  there  are  actual  existing  or  threatened  conditions  that 
necessitate  this  legislation,  and  without  which  irregular  and  dishonest 
practices  would  prevail. 

These  licensing  provisions,  inasmuch  as  they  do  not  pretend  to  be  a 
revenue  measure,  cannot  possibly  be  justified  on  any  other  grounds 
than  those  indicated,  yet  not  one  of  those  three  conditions  can  be 
supported  by  any  evidence  of  any  dignity  whatever. 

If  tlie  Grain  Futures  Administration  which  want  these  provisions 
in  this  bill  were  able  to  show  any  facts  that  made  the  licensing  of 
brokers  either  necessary  or  desirable,  I  don't  have  to  tell  you  that 
they  would  have  done  so  a  long  time  ago  both  before  the  House  com- 
mittee and  here.  But  they  know  that  for  many  years,  probably  ever 
since  their  very  inception,  the  exchanges  have  had  proper  and  ade- 
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quate  rules  for  the  government  and  regulation  of  the  biokers,  and  it 
knows,  fully  as  well  as  I  do,  that  those  rules  have  been  carefully 
observed  and  that  the  extremely  rare  instances  of  violation  have  been 
promptly  and  severely  punished.  These  are  facts  that  cannot  be 
successfully  challenged. 

For  what  reason,  then,  is  it  sought  to  substitute  a  disciplinary 
power  in  the  Federal  Government  for  a  system  of  s(»lf -regulation 
whose  consistent  effectiveness  is  beyond  any  reasonable  criticism.  I 
think  I  know  the  answer  to  that. 

You  will  observe  that  by  section  10  of  this  bill,  to  be  known  as  sec- 
tion 8  (a)  of  the  Grain  Futures  Act,  as  amended,  the  Secretarv  of 
Agriculture  in  theory,  and  the  Grain  Futuies  Administration  in  effect, 
is  authorized  to  issue  licenses  to  commission  merchants  and  floor 
brokers  in  accordance  with  such  rules  and  regulations  as  the  Secre- 
tary, or  more  properly,  the  Grain  Futures  Administration,  shall  pre- 
scribe. There  you  have  the  answer.  Undoubtedly  those  rules  and 
regulations,  whatever  they  may  be,  are  in  immediate  contemplation 
already  and  include  certain  restrictions  and  impositions  of  which 
neither  this  committee  nor  the  House  committee  have  been  advised  of 
record,  and  of  which  we,  the  people  most  vitally  affected,  have  neither 
been  warned  nor  notified. 

It  may  be  argued,  as  opposed  to  this,  that  the  language  referred 
to  is  merely  formal  language  and  doesn't  contemplate  any  enlarge- 
ment of  the  specific  language  of  the  bill.  My  answer  to  that  is  that 
I  am  not  prepared  to  accept  the  suggestion  that  the  Grain  Futures 
Administration  is  merely  shooting  a  few  arrows  into  the  air  in  the 
expectation  of  bringing  down  any  old  kind  of  a  bird  somewhere  along 
the  line.  I  firmly  believe  their  arrows  are  definitely  aimed  at 
specific  targets  but  that  for  undisclosed  reasons  they  have  purposely 
refrained  from  indicating  what  restrictions  and  impositions  they  in- 
tend to  establish  as  such  rules  and  regulations.  So  that  apart  from 
the  legal  objection  that  this  language  might  be  construed  as  a  dele- 
gation of  legislative  power  to  an  administrative  branch  of  the  Gov- 
ernment the  fact  remains  that  the  provisions  concerning  licenses  in 
their  present  form  are  incomplete. 

The  bill  is  not  a  finality.    We  cannot  know  what  the  law  is  until 
the  Secretary  has  spoken,  nor  can  we  present  any  case  either  for  or 
against  these  contemplated  regulations  and  restrictions  because  we' 
are  not  informed  of  what  they  are. 

Nor  does  the  bill  specify  any  limits  within  which  these  regulations 
and  restrictions  shall  be  confined.  The  Department  of  Agriculture 
is  given  blanket  authority  in  this  respect  to  write  its  own  ticket.  I 
have  no  reason  to  believe  that  such  authority  will  not  be  exercised 
to  the  limit  of  its  apparent  scope  regardless  of  conditions. 

To  hope  or  expect  otherwise  could  only  be  the  result  of  an  inex- 
cusable indifference  to  matters  and  things  of  which  we  are  only  too 
well  aware.  I  don't  think  anybody  will  quarrel  with  the  suggestion 
that  it  is  the  natural  inclination  of  departmental  bureaus  to  expand 
rather  than  contract  their  fields  of  activity  and  to  look  upon  the 
objects  of  their  regulatory  jurisdiction  with  suspicion  rather  than 
with  a  friendly  and  sympathetic  attitude. 

In  the  light  of  this  undeniable  fact,  we  feel  that  any  attempt  to 
subject  us  to  the  law  of  official  ultimatum,  and  that's  what  it  amounts 


to,  is  not  only  unnecessary  and  unwarranted,  but  that  it  is  so  thor- 
oughly repugnant  to  the  American  conception  of  a  proper  exereise 
of  governmental  power  as  to  be  wholly  unconscionable. 

So  far  as  I  know,  nobody  has  appeared  before  this  committee  and 
claimed,  let  alone  proved,  that  the  rules  of  the  exchanges  as  affecting 
the  business  or  professional  conduct  of  brokers  are  not  adequate.  It 
seems  to  me  that  proof  of  such  fact  ought  to  be  the  first  requisite  for 
any  serious  consideration  of  these  licensing  provisions. 

I  think  that  the  Grain  Futures  Administration  will  admit  that 
they  are  adequate.  I  do  not  know  of  anything  dishonest,  dishonor- 
able, or  in  any  way  inequitable  that  a  broker  might  do  that  couldn't 
be  construed  as  a  violation  of  some  one  or  more  of  those  rules,  how- 
ever ingenious  or  cautious  he  might  be  in  his  dishonesty. 

Nor  do  I  know  of  anything  dishonest  or  inequitable  he  might  do 
without  leaving  an  easily  determinable  trail  behind  him.  Our  sys- 
tem of  records  and  accounting  have  taken  care  of  that. 

You  men  aren't  one-half  so  interested  in  maintaining  honest  and 
fair  dealing  on  the  exchanges  as  we  are.  It  is  our  stock  in  trade,  and 
I  suspect  that  is  one  of  the  reasons  why  there  is  never  any  reluctance 
on  the  part  of  one  trader  reporting  another  if  he  believes  there  has 
been  an  irregularity. 

It  seems  to  me  that  that  very  fact  alone  would  tend  to  destroy  the 
real  purposes  of  these  licensing  provisions,  rather  than  subserve  the 
declared  purposes  of  the  bill.  Any  such  report  is  immediately  in- 
vestigated by  a  special  committee  appointed  by  the  president  of  the 
exchange  for  that  purpose,  and  if  the  committee  finds  that  there  is 
just  ground  for  suspicion  that  a  rule  has  been  violated,  the  accused  is 
speedily  brought  to  trial  before  the  board  of  directors  and,  if  found 
guilty,  he  is  suspended  or  expelled.  And  I  hasten  to  assure  you  that 
for  dignity,  speed,  and  directness  those  trials  are  something  to  marvel 
at.  I  have  participated  in  a  number  of  them,  and  I  also  participated 
in  courts  marMal,  and  if  I  were  an  accused  and  had  my  choice  of 
either  tribunal,  I  would  take  the  court  martial.  It  is  an  unusual 
case  that  isn't  tried  in  a  single  session  and  at  no  expense  to  anyone. 

No  transcript  of  the  proceedings  is  made ;  that  is  to  say,  no  steno- 
graphic report,  and  professional  counsel  are  not  permitted  to  partici- 
pate. Members  are  defended  by  other  members,  usually  myself, 
never  very  successfully,  I  am  sorry  to  say.  And  a  further  singular 
advantage  is  that  the  jury  in  such  cases  is  not  only  disinterested  but 
that  it  is  a  jury  of  men  with  expert  knowledge  of  such  questions 
as  may  be  raised.  They  will  be  familiar  with  all  the  conditions 
surrounding  market  activity  at  the  time  of  the  alleged  offense. 

I  cannot  exaggerate  the  importance  of  this  fact.  Ours  is  a  techni- 
cal and,  outside  of  our  own  ranks,  a  little  understood  business,  and 
it  is  almost  an  impossibility  to  reproduce  by  verbal  or  other  testi- 
mony those  very  factors  which  might,  and  very  frequently  should, 
determine  guilt  or  innocence.  Under  our  system  of  trial  they  don't 
have  to  be  reproduced.    The  jury  has  first-hand  knowledge  of  them. 

Our  directors  are  active  grain  men  who  are  constantly  familiar 
with  what  is  going  on  in  the  pit,  and  facts  and  figures  have  for  them 
a  significance  that  might  not  occur  to  the  Secretary  of  Agriculture 
or  someone  not  familiar  with  them.  Volume  and  range  are  of  im- 
mense significance  to  people  who  understand  them,  but  to  people  who 
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do  not  they  might  mean  nothing,  still  that  could  very  easily  be  the 
determining  factor  in  a  question  of  guilt  or  innocence,  and  under  our 
system  I  think  that  we  have  got  that  problem  completely  solved. 

In  the  bill  under  consideration  it  is — ^this  is  a  systeiii  of  judicial 
procedure  in  that  the  bill  substitutes  for  the  one  that  I  have  just 
outlined  here — in  the  bill  under  consickration  it  is  provided  that  if 
•the  Secretary  of  Agriculture  believes  that  any  broker  has  violated 
any  provision  of  the  law  or  any  of  the  undefined  rules  or  regulatioiis 
he  is  authorized  to  prescribe  or  impose,  he  shall  file  with  himself  a 
complaint  against  such  broker  and  proceed  to  try  him,  and  if  he 
finds  him  guilty,  revoke  his  license  for  such  period  as  suits  him.  The 
Secretary  is  the  complainant,  the  prosecutor,  the  judge,  the  jury,  aud 
the  executioner. 

It  reads  like  the  revival  of  the  star  chamber.  Yet,  tfliis  is  tilie 
system  the  Department  of  Agriculture  a!^ks  you  gentlemen  to  substi- 
tute for  a  system  of  self -regulation  the  effectiveness  of  which  hasn't 
even  been  challenged. 

^  The  history  of  such  trials  as  have  been  conducted  by  the  Commis- 
sion created  by  the  Grain  Futures  Act  is  a  history  of  ])i'olonged,  ex- 
pensive trials.  I  participated  in  one  that  extended  over  a  period  of 
4  or  5  weeks.  The  record  consisted  of  nearly  2,000  typewritten  pages 
and  more  than  a  hundred  exhibits.  No  one  seriously  expects  that 
such  a  record  can  be  examined  and  studied  by  the  Secretary  himself. 

That  task  must  be  committed  to  a  subst  itute,  the  net  result  c)f  which 
is  that  the  accused  doesn't  even  know  who  is  trying  him.  And 
imagine  such  subordinate  after  his  labor  is  ended  telling  the  Secre- 
tary that  the  record  does  not  support  the  complaint  and  that  it  should 
be  dismissed,  thus  putting  the  Secretary  in  the  position  of  being  ad- 
vised to  repudiate  written  charges  made  over  his  own  signature. 

That  is  the  sort  of  tribunal  that  these  licensing  provisions  create, 
instead  of  setting  up  a  fair  and  impartial  tribunal,  but  not  simply 
putting  the  Secretary  in  an  embarrassing  position,  or  putting  him 
in  any  position  where  he  cannot  be  fair  and  he  cannot  be  impartial; 
he  is  simply  under  the  almost  conscientious  duty  of  indicting  under 
the  complaint  that  he  caused  to  be  filed,  and  I  submit — well,  I  won't 
submit  it,  but  I  want  to  say  with  reference  to  that  one  case  I  referred 
to  just  a  moment  ago — and  this  will  only  take  a  second — as  illus- 
trating what  I  have  just  been  discussing,  that  case  was  begun  in,  I 
think,  the  spring  of  1930;  the  hearings  extended  over  a  period  of 
4  or  5  weeks;  it  was  submitted  to  the  Commission  on  briefs;  Uie 
Commission  held  it  closely  within  its  bosom  for  a  matter  of  more 
than  2  years,  went  out  of  office  without  deciding  it,  and  I  think  tJie 
present  Commission  now  in  office  did  decide  it  about  a  year  after  it 
came  into  office. 

In  other  words,  from  the  time  the  case  was  begun  until  it  was  con- 
cluded, a  matter  of  some  3  years  had  transpired,  leaving  the  unfor- 
tunate defendant  in  that  continual  state  of  uncertainty  all  during 
that  period. 

And  I  want  to  make  one  reference  to  the  expense.  I  cannot  con- 
ceive of  a  case  brought  under  the  provisions  of  this  bill  as  we  have 
been  discussing  them  that  could  ccmceivably  be  defended  for  less,  at 
the  very  minimum,  than  four  or  five  thousand  dollars.  I  don't  know 
Jiow  a  broker  could  retain  competent  counsel,  go  through  a  hearing 


drawn  out,  even  if  it  were  only  a  week,  have  briefs  prepared  and 
written,  send  counsel  to  Washington  to  argue  them,  and  go  through 
all  of  the  routine  procedure  that  the  bill  sets  up  for  any  less  than  that 
amount.  And  I  don't  know  of  a  single  broker  who  ever  defended 
himself  before  the  board  of  trade  that  incurred  an  expense  of  more 
than  $100.     That  is  the  difference. 

I  say  that  the  mere  filing  of  such  a  complaint  would  be  an  imme- 
diate conviction  instead  of  a  simple  formal  accusation  based  upon 
ex-parte  representations,  and  if  the  accused  doesn't  recognize  it  as 
his  death  warrant,  it  will  only  be  because  he  hasn't  outgrown  his 
infancy. 

That  is  our  objection  to  this  provision.  Put  yourself  in  the  place 
of  such  an  accused  person  before  you  finally  pass  upon  this  question, 
and  I  think  you  will  see  it  our  way. 

And  let  me  call  your  attention  to  the  fact  that  the  broker  is  already 
under  a  license.  His  membership  is  a  license.  People  don't  just 
walk  in  off  the  street  and  trade  in  the  pits.  Our  admission  require- 
ments are  every  bit  as  strict  as  the  requirements  of  any  bar  or  medi- 
cal association.  I  think  they  are  indefinitely  stricter.  The  very 
nature  of  our  business  requires  that  they  should  be.  We  are  just  as 
alive  to  our  responsibilities  as  any  one  in  the  Department  of  Agri- 
culture, and  we  know  better  than  anyone  else  that  the  reputation  of 
our  institution  is  the  lifeline  of  our  business  and  it  doesn't  require 
the  unlimited  and  arbitrary  power  these  licensing  provisions  vest 
in  the  Department  of  Agriculture  to  make  us  protect  it. 

This  bill  has  been  introduced  as  a  regulation  of  interstate  com- 
merce, and  presumably  in  aid  of  agriculture.  These  licensing  ideas 
have  been  in  the  minds  of  the  Grain  Futures  Administration  for 
7  or  8  years,  and  I  have  waited  with  a  good  deal  of  patience  for 
somebody  to  point  out  or  indicate  the  relationship  of  these  licensing 
provisions  to  the  removal  of  obstruction  to  interstate  commerce,  and 
I  have  waitedffor  somebody  to  point  out  where  they  have  put  a  50- 
cent  piece  in  the  farmer's  pocket,  and  my  patience  is  still  mire- 
warded. 

That  concludes  my  statement,  Mr.  Chairman. 

Senator  Murphy.  We  will  conclude  the  hearing  for  today  and  re- 
sume in  the  morning  at  10  o'clock. 

(Whereupon,  at  5  p.  m.,  the  committee  adjourned  until  10  a.  m., 
Wednesday,  Apr.  22,  1936.) 
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United  States  Senate, 
Committee  on  Agriculture  and  Forestry, 

Washington^  D.  O, 

The  committee  met,  pursuant  to  adjournment,  in  the  committee 
room,  324  Senate  Office  Building,  at  10  a.  m.,  Senator  Louis  Murpliy 
presiding. 

Senator  Murphy.  The  committee  will  be  in  order. 

Who  is  your  next  witness  ? 

Mr.  Sturtevant.  I  would  like  to  make  a  brief  statement,  if  you 
please,  Mr.  Chairman.  Yesterday  we  presented  our  first  three  points 
upon  which  we  differ  with  the  proposed  legislation  in  principle,  and 
w^e  now  desire  to  bring  up  our  fourth  point,  the  matter  of  the  so-called 
rebate  amendment  proposed  in  the  bill.  This  is  contained  in  para- 
graph 2,  on  page  23  of  the  bill,  and  reads  as  follows : 

No  rule  of  any  board  of  trade  designated  as  a  "contract  market"  shall  forbid 
or  be  construed  to  forbid  the  payment  of  compensation  on  a  commodity  unit 
basis  or  otherwise  by  any  such  cooperative  association — 

Which  reference  goes  back  to  the  prior  para^aph  and  means  any 
association  engaged  in  the  cash-commodity  business  having  adequate 
financial  respoj^isibility,  and  so  forth — 

to  its  regional  or  local  member  associations  for  business  received  by  such 
cooperative  association,  provided  no  part  of  any  such  compensation  other  than 
amounts  paid  as  dividends  on  capital  stock  is  returned  to  producer  patrons  of 
such  regional  or  local  member  associations  otherwise  than  on  a  patronage  basis 
and  not  more  frequently  than  annually. 

I  will  not  read  the  balance  of  the  paragraph,  as  we  are  not  con- 
cerned with  it. 

Mr.  Chairman,  the  grain  trade  believes  and  is  convinced  that  this 
section  of  the  bill  was  introduced  for  the  purpose  of  allowing  the 
Federated  Cooperatives  to  pay  compensation  to  their  regional  mem- 
bers for  services  rendered  and  that  those  funds  so  paid  for  services 
rendered  might  then  be  used  by  the  regional  for  the  purpose  of  pay- 
ing dividends  either  upon  a  patronage  or  upon  a  stock  basis  or  by 
paying  rebates  to  the  shippers  of  grain  to  the  parent  corporation. 
We  object  to  any  such  legislation  being  enacted,  contrary  to  the  rules 
of  the  board  of  trade,  contrary  to  every  principle  of  fair  dealing, 
because  it  would  have  the  effect  of  putting  competitors  who  are  not 
granted  this  privilege  out  of  business. 

With  your  permission,  I  will  call  on  Mr.  Ellis  to  explain  the  word- 
ing of  the  bill  as  we  understand  it. 
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Mr.  Ellis.  My  firm  represents  the  board  of  trade  of  the  city  of 
Chicago,  and  I  am  here  speaking  for  the  grain  committee  on 
national  affairs. 

I  think  a  word  regarding  the  present  rules  and  the  rights  of  co- 
operatives to  pay  patronage  dividends  might  clarify  our  objection  to 
this  feature.  Our  rules  prevent,  and  so  do  the  rules  of  every  ex- 
change, any  of  its  members  rebating  commissions  of  brokerage  paid 
them.  That  rule  has  grown  up  over  a  long  period  of  time  and  is 
considered  essential  to  all  the  exchanges.  Cooperatives  are  allowed 
membership  in  the  exchanges.  That  is  provided  for  in  section  5  (e) 
of  the  present  Grain  Futures  Act.  Those  cooperatives  are  defined 
in  the  Capper-Volstead  Act  and  may  pay  patronage  dividends  to 
their  members  out  of  earnings.  The  exchanges  have  no  objection 
to  that. 

In  addition,  I  think  this  provision  of  the  bill  is  designed  to  per- 
mit a  federated  cooperative,  national  in  scope,  that  has  regional 
members,  that  doesn't  have  any  producer  members  din'ctly,  to  pay 
to  those  regional  members,  which  are  themselves  cooperatives,  cer- 
tain budgeted  sums  for  the  surplus,  as  stated  here,  for  education, 
promotion,  which  I  take  it  is  for  the  purpose  of  getting  members. 
That  is  because  the  regional  co-ops,  coo]X'rative  associations,  might 
not  have  enough  of  their  own  funds  to  carry  out  this  work.  At 
present  it  is  proper  for  a  federated  cooperative  to  pay  to  its  regional 
cooperative  members  budgeted  amounts  in  their  judgment  necessary 
for  these  purposes.  Under  the  present  agieement  with  the  Farmers 
National  Grain  Corporation,  and  I  think  this  would  apply  to  any 
other  federated  association  of  producers  if  they  applied  for  mem- 
bership, when  those  moneys  are  paid  to  the  regional,  if  any  portion 
of  such  moneys  should  not  be  expended  for  the  purposes  mentioned, 
the  balance  would  at  the  end  of  the  year  be  returned  to  the  fed- 
erated cooperative  or  would  be  retained  and  be  accounted  for  in  the 
next  year's  allowance.  Under  the  present  arrangement  those  funds 
could  not  be  considered  as  earned  to  be  used  for  the  puri)ose  i)y  the 
regional  of  paying  either  the  8-percent  dividend  allowed  by  the 
Capper-Volstead  Act  or  as  the  patronage  dividend  allowed  by  the 
Capper-Volstead  Act. 

In  addition  to  that,  it  is  our  belief  that  this  provision,  as  worded, 
would  permit  an  actual  rebate  on  commissions  earned  or  on  busi- 
ness sent  through  the  local  to  the  federated  co-op  of  a  certain 
amount  per  bushel,  a  direct  rebate. 

The  grain  exchanges  would  have  no  objection  to  including  in  the 
bill  this  provision  if  it  is  clearly  worded  so  that  the  Regional  Coop- 
erative Association,  first,  cannot  pay  rebates;  second,  cannot  use  that, 
money  as  earnings  to  pay  the  8-percent  dividend  allowed  by  the 
Capper-Volstead  Act  and  would  not  use  it  to  pay  patronage  divi- 
dends as  allowed  by  the  Capper-Volstead  Act.  We  believe  that 
would  be  giving  the  cooperatives  an  unfair  advantage,  which  is 
unnecessary  for  them  to  have. 

An  amendment  to  this  provision  has  been  suggested,  I  think,  by 
the  Secretary.  I  don't  know  the  status  of  certain  proposals  the  Sec- 
retary of  Agriculture  has  made;  I  don't  know  whether  thej  hava 


TO   AMEND   THE   GRAIN   FUTURES   ACT 


91 


been  sent  to  the  committee  or  not.  Could  I  ask  the  chainnan  if 
those  may  be  discussed  at  this  time? 

Senator  Murphy.  They  have  not  been  presented  to  me  for  my 
attention  in  any  event.  Have  you  received  from  the  Secretary  of 
Agriculture  any  comment  on  this  bill  as  related  to  that  feature  of  it, 
rebates  to  cooperatives  ? 

The  Clerk.  Yes,  sir. 

Mr.  Ellis.  In  lieu  of  this  provision  on  page  23,  the  Secretary,  as 

1  understand  it,  has  suggested  a  change  which  I  understand  is  as 
follows  and  which,  as  I  understand,  was  designed  to  meet  the  objec- 
tions of  the  exchanges  which  I  have  stated,  and  it  being  further  our 
understanding  that  the  Secretary  does  not  wish  to  allow  cooperatives 
to  use  these  promotional  funds  to  pay  dividends,  patronage,  or  other- 
wise, or  to  pay  rebates.  I  do  not  know  that  that  is  true  but  it  is  our 
understanding  that  this  language  was  designed  for  that  purpose : 

No  rule  of  any  board  of  trade  desijmated  as  a  contract  market  shall  forbid, 
or  be  construed  to  forbid,  the  payment  of  compensation  on  a  commodity-unit 
basis,  or  otherwise,  by  any  federated  cooperative  association  to  its  regional 
member  associations  for  services  rendere<l  or  to  be  rendered  in  connection  with 
any  organization  work,  educational  activity,  or  procurement  of  patronage,  im-(v- 
vided  no  part  of  any  such  comijensation  is  returned  to  patrons  (whether  mem- 
bers or  nonmembers)  of  such  cooperative  association,  or  of  its  regional  or  local 
member  associations,  otherw^ise  than  as  a  dividend  on  capital  sto<k  or  as  a 
patronage  dividend  out  of  the  net.  earnings  or  sui-pUis  of  such  cooperative 
association. 

If  one  word  was  added,  and  I  think  it  was  the  intent  to  make  it 
plain,  if  the  word  "federated"  is  added  in  the  last  line  of  that  before 
the  words  "cooperative  association",  I  think  the  Secretary's  meaning 
is  made  perfectly  clear  and  the  exchanges  would  not  be  opposed  to 
this  provision. 

Senator  Capfer.  Adding  the  word  "federated",  what  would  be  the 
effect  of  that? 

Mr.  Ellis.  Irf  the  first  part  of  this,  Senator  Capper,  the  words 
"federated  cooperative  association"  is  used  and  also  the  words  "re- 
gional member  associations."  It  was  the  Secretary's  intention  that 
the  words  "cooperative  association"  in  the  last  line  referred  only  to 
the  farmer,  and  I  think  it  is  the  position  of  the  Grain  Futures  Ad- 
ministration that  that  meaning  is  plain  here.  We  think  it  is  not 
plain  and  there  being  a  doubt  about  it,  it  is  very  easy  to  clarify  it. 

Senator  Murphy.  The  Secretary  comments  on  this  amendment 
which  you  have  just  read,  suggesting  that  the  entire  subparagraph 

2  be  stricken  and  in  lieu  thereof  there  be  substituted  the  amendment 
as  you  have  read  it,  but  with  the  omission  of  the  word  "federated", 
as  you  have  stated.     In  comment  thereon,  he  says 

Senator  Capper  (interposing).  This  is  from  the  Secretary  of  Agri- 
culture ? 

Senator  Murphy.  Yes.    He  says: 

This  change  will  qualify  the  intended  purpose  not  to  authorize  the  rebating 
of  commissions  by  cooperative  associations  in  violation  of  existing  exchange 
rules  although  permitting  federated  cooperative  associations  to  contract  with 
and  compensate  constituent  organizations  for  services  rendered  or  to  be  ren- 
dered in  connection  with  organization  work,  educational  activities,  or  the 
procurement  of  patronage  for  the  central  operating  unit. 
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Senator  Capper.  The  amendment  suggested  by  th©  Secretary 
omitted  that  word  "federated"? 

Senator  Murphy.  The  witness  thinks  that  is  an  unintended  omis- 
sion on  the  part  of  the  Secretary. 

Mr.  Ellis.  I  believe  it  is,  and  from  tlie  way  this  thing  is  worded 
now,  further  than  that  I  believe  the  words  "cooperative  association" 
means  "federated  cooperative  association."  There  is  some  room  for 
dispute.  I  take  it  that  if  we  can  make  it  plain  and  eliminate  the 
dispute,  we  ought  to  do  so. 

Senator  Murphy.  Still,  there  is  considerable  consequence  attached 
here  to  the  use  of  the  word  "federated." 

Senator  Frazier.  What  do  you  mean  by  "federated  cooperative"? 

Mr.  Ellis.  A  cooperative,  national  in  scope,  its  meu»bership  not 
being  producers  but  being  regional  cooperatives.  Tliose  regional 
•cooperatives  in  turn  have  producer  members  or  country  elevator 
members,  but  the  federated  co-op  is  simply  an  association  or  com- 
bination of  regionals.    The  language  here — 

provided  no  part  of  any  such  comi)ensation — 

That  is,  the  unused  portion  of  the  comi)ensation — 

provided  no  part  of  any  such  compensation  is  returned  to  patrons  (wliether 
members  or  nonmembers)  of  such  cooperative  association. 

That  plainly  means  the  federated  cooperative  association.  It  goes 
on — 

or  of  its  regional  or  local  member-associations,  otherwise  than  as  a  dividend 
on  capital  stock  or  as  a  patronage  dividend  out  of  the  net  earnings  or  surplus 
of  such  cooperative  association. 

The  words  "as  a  dividend  on  capital  stock"  means  earned  dividend. 

In  other  words,  if  I  understand  this  correctly,  and  ]  believe  I  do, 
w^hat  the  Secretary  has  in  mind  is  this:  The  federated  cooperative 
association  gives  to  a  local,  say,  $50,000  for  these  purposes.  All  of 
that  is  not  used  for  such  purposes.  The  local  cannot  i-ebate  back  to 
its  customers  or  pay  a  dividend  to  its  customers  out  of  that  money 
imless  and  until  the  federated  association  pays  a  dividend  to  its 
regional  members,  and  then  the  unused  portion  will  be  deducted  out 
of  that  dividend,  and  then,  of  course,  it  will  belong  to  the  local. 
That,  I  believe,  is  his  intention.  I  think  undoubtedly — -perhaps  I 
should  not  say  undoubtedly — ^but  I  think  the  language  will  be  con- 
strued that  way  as  he  has  it,  but  I  do  think  it  would  be  made  much 
■clearer  if  it  were  so  stated. 

Senator  Murphy.  Will  you  proceed,  please  ?  .  .  , 

Mr.  Ellis.  That  is  all  I  have  to  say,  Mr.  Chairman,  on  this  subject. 

Senator  Murphy.  Thank  you  very  much. 

Mr.  Sturtevant.  I  shall  call  Mr.  Brennan  next.  Mr.  Brennan, 
I  will  ask  you  to  confine  your  statement  to  10  minutes. 

STATEMENT  OF  JOHN  E.  BRENNAN,  COMMISSION  MERCHANT, 

CHICAGO,  ILL. 

Mr.  Brennan.  My  name  is  John  E.  Brennan,  of  John  E.  Brennan 
&  Co.,  commission  merchants,  Chicago,  and  I  am  a  director  of  the 
Chicago  Board  of  Trade. 

Mr.  Chairman,  if  I  may  be  permitted  to  make  a  preliminary  re- 
mark so  the  Senators  will  know  where  I  fit  into  the  picture  as  a  grain 


man  and  what  my  duties  are  before  I  touch  on  the  question,  I  shall 
be  glad  to  do  so,  if  that  is  permissible. 
Senator  Murphy.  Yes. 

Mr.  Brennan.  If  I  digress  a  little j  I  hope  you  will  pardone  me ;  for 
while  I  qualify  as  a  competent  witness,  I  am  not  a  professional 
witness. 

I  want  to  say,  gentlemen,  that  at  the  age  of  17  I  had  to  leave  school 
and  go  to  work.  I  got  a  position  as  an  errand  boy  in  a  grain  com- 
mission house.  To  start  with,  on  the  board  of  trade  we  have  diversi- 
fied interests — wide  diversified  interests.  One  branch  of  the  trade  is  a 
grain  receiver.  I  will  analyze  a  ^rain  receiver.  He  is  a  man  who 
takes  care  of  the  shipments  of  gram  for  the  country.  As  I  tell  you, 
it  was  38  j^ears  ago  when  I  went  to  the  business.  I  have  been  in  it 
continually  since.  I  have  never  owned  a  bushel  of  grain,  either  fu- 
tures or  cash,  in  my  life.  My  efforts  have  been  exclusively  in  the 
interest  of  the  country  shipper.  Some  Senator  asked  yesterday  who 
here  represents  the  producer.  I  plead  guilty  to  that  charge  through 
the  country  grain  man. 

As  a  director  of  the  board  of  trade  and  as  a  member  of  most  of  the 
prominent  committees,  there  is  not  a  resolution  or  a  rule  that  is  put 
up  to  vote  on  that  I  don't  scrutinize  at  first  and  see  how  does  it  affect 
that  man  back  in  the  country.    That  is  my  picture  as  a  grain  man. 

This  amendment  to  which  you  are  directing  your  attention  now  has 
never  had  a  hearing,  as  you  probably  know,  either  in  the  House  Agri- 
cultural Committee  or  here.  After  public  hearings  were  had  on  the 
bill,  as  you  know,  this  was  inserted  in  the  bill.  I  am  satisfied  that  if 
they  had  heard  and  knew  the  workings  of  this  amendment  they  would 
certainly  not  have  approved  it,  and  we  would  not  be  here  today.  It 
is  contrary  to  all  business  ethics  and  policy. 

Senator  Murphy.  Pardon  me,  Mr.  Brennan;  are  you  addressing 
yourself  to  the  whole  bill  or  to  the  amendment  ? 

Mr.  BrennaI5^.  Just  section  6  (a),  what  we  call  the  rebate,  is  all; 
that  is  6a  (2). 

Senator  Murphy.  That  is  on  page  23. 

Mr.  Sturtevant.  That  is  the  same  section  to  which  Mr.  Ellis 
referred. 

Mr.  Brennan.  I  might  have  to  go  out  of  business ;  I  might  not  be 
able  to  meet  competition;  but  I  hope  I  won't  be  legislated  out  of 
business. 

On  the  board  of  trade,  one  of  the  most  sacred  and  fundamental  rules 
we  have  is  the  commission  rule.  Under  the  code,  as  I  heard  our 
worthy  President  state  repeatedly  over  the  radio  and  otherwise,  what 
they  wanted  to  eliminate  was  unfair  business  practices  and  chiseling. 
I  think  it  was  a  wonderful  motive. 

Section  6  (a)  (2)  would  permit  rebates  by  cooperative  organiza- 
tions to  local  country  grain  shippers,  which  would  be  giving  a  bonus 
for  business,  which  is  in  violation  of  the  rules  and  regulations  of  the 
board  of  trade  and  contrarv  to  the  Grain  Futures  Act  of  1922,  which 
provides  in  section  5  (e)  that — 

*  *  *  No  rule  of  a  contract  market  shall  forbid  or  be  construed  to  forbid 
the  return  on  a  patronage  basis  by  such  oooperatitve  association  to  its  Ix^na- 
fide  members  of  moneys  collected  in  excess  of  the  expense  of  conducting  the 
business  of  such  association. 
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This  regulation  specifically  states  how  a  patronage  dividend  may 
be  paid  and  certainly  does  not  permit  the  refunding  or  rebating  of  a 
portion  of  the  commission  on  a  bushelage  basis  under  the  guise  of  a 
patronage  dividend,  either  directly  or  indirectly. 

Patronage  dividends  are  provided  for  in  the  Capper -Volstead  Act, 
and  it  clearly  defines  how,  when,  and  the  circumstances  which  justify 
the  payment  of  same.    To  such  payments  no  objection  is  here  made. 

This  section  is  not  for  the  purpose  of  securing  for  cooperatives  an 
equality  with  other  members  of  grain  exchanges  but,  rather,  to 
secure  for  these  cooperatives  advantages  over  other  members. 

We  have  operating  in  the  Chicago  market  at  the  present  time  only 
one  such  cooperative  organization,  the  Fanners  National  Grain  Cor- 
poration. In  order  to  acquaint  you  with  the  meclianics  of  this 
proposition  I  will  use  the  Farmers  National  Grain  (corporation  as 
an  example. 

The  charter  of  the  Farmers  National  Grain  Corporation  provides 
that  it  may  only  pay  out  to  its  members  on  a  patronage  basis.  Sec- 
tion 2  of  article  4  of  its  charter  provides  as  follows  : 

Only  cooperative  associations  meeting  the  requirements  of  the  Capper- 
Volstead  Act,  approved  February  18,  1922,  and  any  amendments  thereof,  and 
which  deal  in  grain  shall  be  eligible  to  subscribe  for  or  hold  stock  in  the 
corporation. 

Since,  therefore,  it  is  a  Capper- Volstead  cooperative,  it  is  bound 
by  the  Capper-Volstead  Act,  and  after  paying  the  8-percent  dividend 
on  its  preferred  stock,  the  balance  of  its  profits,  if  any,  may  be  paid 
on  the  patronage  basis. 

Again  article  6,  section  II  of  the  bylaws  of  Farmers  National  pro- 
vides in  part  as  follows  [reading]  : 

Any  net  profits  of  the  (Corporation  in  excess  of  the  amount  used  for  dividends 
or  for  the  establishment  of  a  reserve,  as  afon^said,  shall  not  be  distributed  to 
the  stockholders  of  the  Corporation  on  a  patronage  basis. 

Therefore,  Farmers  National  does  not  have  the  right  to  make  gifts 
to  its  members  or  to  pay  out  of  surplus  as  it  sees  fit — it  is  required  to 
conform  to  the  patronage  basis  doctrine.  I  shall  now  quote  from 
an  Executive  order  by  President  Roosevelt  in  October  1933: 

Executive  Ordeb  Defining  Effect  of  Cebtain  Provisions  op  Code*  of  Fair 

Competition  Upon  Cooperative  Organizations 

I,  Franklin  D.  Roosevelt,  President  of  the  United  States,  do  hereby  or<ler 
that  no  provision  in  any  code  of  fair  corapotition  agreement  or  license  which 
has  heretofore  been  or  may  hereafter  be  ap])r(.ved,  prescribed,  or  issued  pursu- 
ant to  title  I  of  the  National  Industrial  Recovery  Act,  shall  be  so  construed  or 
applied  as  to  prohibit  the  payment  of  patronage  dividend  in  accordance  with  law 
to  any  member  by  any  bona  fide  and  legitimate^  cooperative  organization,  includ- 
ing any  farmer  cooperative,  duly  organized  under  the  laws  of  any  State,  Terri- 
tory, or  the  District  of  Columbia  of  the  United  States,  if  such  patronage  divi- 
dends are  paid  out  of  actual  earnings  of  such  cooperative  organization  and  are 
not  paid  at  the  time  when  such  member  makes  a  purchase  from  such  cooperative 
organization. 

Your  patronage  dividends  are  clearly  defined  in  there.  It  was 
asked  why  that  was  called  the  federated  cooperative.  We  call  tliat 
the  parent  company.  These  regionals  I  could  call  the  subsidiaries. 
Perhaps  I  am  incorrect,  they  are  an  underying  corporation. 

What  they  are  attempting  to  do  is  this,  gentlemen,  they  are  at- 
tempting to  do  something  that  the  parent  company  is  prohibited  from 


doing.  We  have  no  objection,  if  the  parent  company — I  am  using 
these  only  for  an  example — if  the  Farmers  National  could  have  a 
profit  after  the  year's  business,  we  have  no  objection  whatever  to 
their  distributing  that  money  in  any  way  they  see  fit,  but  we  do 
object  to  them  allowing  during  the  year  so  much  money  to  their 
regionals  whether  it  is  on  a  budget  basis,  as  we  are  operating  at  the 
present  time,  or  on  a  bushel  basis,  and  a  part  of  that  money  going 
back  to  the  local  country  shipper.  That  is  where  the  poison  is,  that 
is  the  competition  that  I  can't  meet.  All  we  are  selling  in  our  line  of 
business  is  a  service.  I  bear  the  same  relation  to  the  country  shipper 
that  the  lawyer  does  to  his  clients.  We  are  selling  him  a  service.  If 
they  can  go  back  and  give  that  country  shipper  $2  or  $3  a  car, 
where  am  I?  I  am  out  of  the  window.  We  don't  object  if  they 
earn  the  money  but  we  do  if  they  don't.  We  don't  object  to  the 
so-called  educational  and  promotional  purposes,  whatever  they  are, 
because  I  have  never  gone  into  it  and  I  don't  know  how  far  it  goes, 
but  we  do  object  to  having  any  of  that  money  go  back  to  thft  country 
shipper  when  the  parent  company  has  sustained  a  loss. 

What  they  are  asking  here  is  that  the  Farmers  National  could  lose 
half  a  million  dollars  in  a  year,  and  $200,000  of  that  loss  be  paid  to 
a  regional  and  a  part  of  that  go  back  to  the  shipper.  I  am  willing 
to  go  along  on  an  even  basis.  If  I  can't  compete  in  rendering  service 
after  38  years'  experience,  I  will  walk  out  of  the  picture  gracefully, 
but  for  God's  sake  don't  legislate  me  out  of  business. 

Senator  Frazier.  Do  you  think  the  amendment  the  Secretary  sug- 
gests is  all  right? 

Mr.  Brennan.  Very  fine.  I  read  it  only  last  night.  It  says  "pro- 
vided the  cooperative  has  a  profit."  I  presume  that  when  the  pro- 
ponents of  this  bill  get  up  tomorrow  the  regional  will  say,  "We  did 
have  a  profit."  They  might  have  gotten  a  hundred  thousand  dollars 
back  from  the  parent  Farmers  National  during  the  year  on  a  half  a 
cent  a  bushel.  *1  am  going  to  use  a  word  I  would  not  use  only  the 
honorable  President  of  the  United  States  has  sanctified  it.  They  will 
"chisel"  off  that  $100,000  in  whatever  proportion  they  want  and  say 
they  have  got  $50,000  earned  and  give  that  back  to  the  shipper.  Do 
you  follow  me  on  that?  They  have  not  earned  anything.  It  is  what 
they  got  from  the  parent  company.  Even  though  the  parent  com- 
pany had  a  loss,  they  will  take  off  what  they  call  an  amount  for 
educational  services  and  give  it  back.  Under  the  President's  recom- 
mendations, and  I  think  he  meant  it,  there  can  be  no  dividend, 
patronage  or  otherwise,  to  the  local  country  shipper  unless  the  parent 
company  had  a  profit.  In  here  they  are  defined  as  federated.  If 
they  have  a  profit,  they  can  give  the  money  back,  all  of  it,  if  they 
want  to. 

I  have  no  other  business  there;  that  is  my  sole  business.  I  am 
selling  a  service  the  same  as  a  lawyer  to  a  client.  I  have  built  up 
my  business  and  I  feel  I  am  entitled  to  go  along  with  an  even  break. 
We  want  no  favors,  but  for  God's  sake  don't  give  the  other  fellow  an 
advantage. 

Senator  Murphy.  Are  there  any  questions? 

Does  that  conclude  your  statement,  Mr.  Brennan? 

Mr.  Brennan.  Yes,  sir. 

Mr.  Sturtevant.  Mr.  Hoit  will  address  himself  to  the  same  section 
of  the  bill. 
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Senator  Murphy.  Proceed,  Mr.  Hoit.  You  may  put  your  paper  in 
the  record  if  you  wish  and  discuss  informally  the  various  points 
you  make. 

Mr.  HoiT.  Since  last  evening  I  have  been  using  the  shears  in 
cutting  out  things. 

Senator  Murphy.  Could  we  give  you  a  little  more  time  with  the 
shears  ? 

Mr.  HoiT.  I  will  use  them  as  I  go  along.  I  will  try  not  to  dupli- 
cate too  much  anything  that  has  been  said. 

Senator  Muri^hy.  If  you  please. 

Mr.  HoiT.  I  am  speaking  in  opposition  to  the  proposed  cooper- 
ative rebate  amendment.  I  have  been  engaged  in  the  cash-grain 
business  in  the  Middle  West  about  45  years,  40  of  which  have  been 
on  the  Chicago  Board  of  Trade.  I  remember  very  well  my  experi- 
ence in  Chicago  when  I  started  doing  business  in  that  market  in  1897, 
and  in  order  to  show  the  remarkable  strides  and  reforms  since  that 
date  I  will  enumerate  just  a  few  of  the  abuses  that  existed. 

At  that  early  date  the  Chicago  Board  of  Trade  had  no  fast  rules 
against  rebates  to  shippers  and  neither  did  the  commission  rule  cai  ry 
a  penalty  for  its  violation.  Indeed,  the  trade  could  stimulate  its 
business  by  making  valuable  presents  to  country  shippers,  and  such 
an  act  was  not  considered  dishonest,  but  was  due  to  a  different 
standard  of  business  ethics  then  prevailing.  It  was  not  uncommon 
for  a  big  customer  to  receive  some  valuable  concession  such  as  a  safe 
for  his  office  or  an  overcoat  or  transportation  to  one  of  the  large 
cities.  In  one  case  a  young  man  asked  for  stock  in  our  company  as 
a  reward  for  influencing  grain  shipments  from  his  father,  who  had 
several  elevators.  We  could  go  out  and  solicit  a  man's  business  and 
agree  with  him  as  to  whether  we  would  sell  grain  for  a  commission 
of  a  quarter,  an  eighth,  or  a  half  a  cent  a  bushel.  I  recall  personally 
when  I  solicited  business  from  a  certain  dealer.  He  was  having  his 
grain  handled  for  $4  a  car.  I  said  I  would  handh;  it  for  $3.50. 
While  this  rebate  of  50  cents  seems  small,  yet  I  got  the  business. 

This  early  period  was  one  of  recklessness  and  cut-throat  competition 
which  obviously  resulted  in  no  good  to  the  producer  or  consumer  or  to 
the  exchanges.  Those  having  large  amounts  of  busmoss  in  the  way 
of  hedging  could  get  it  placed  at  exceptionally  low  rates.  Those  hav- 
ing large  amounts  of  grain  to  store  could  get  it  stored  for  about  half 
the  rate  that  a  small  man  having  ten  or  twenty  thousand  bushels 
could  obtain. 

About  the  time  of  this  deplorable  and  unsettled  condition  existed 
in  the  grain  market,  the  small  shippers  were  trying  to  do  business 
under  a  terrible  handicap  caused  by  the  railroads.  Many  railroads 
were  giving  large  rebates,  and  besides  were  accepting  the  shippers' 
loading  weights  instead  of  the  official  or  standard  terminal  weights. 
It  was  a  marked  advantage  if  country  scales  were  a  little  off.  The 
elder  La  Follette,  it  will  be  recalled,  was  one  of  the  first  champions 
of  the  cause  of  standard  uniform  railroad  rates.  I  hold  great  rever- 
ence for  this  man  and  I  consider  it  a  distinct  honor  to  have  been  in- 
vited by  him  to  discuss  the  railroad  situation  as  it  related  to  rebates. 
He  was  particulai'ly  interested  in  the  rebating  of  freight  rates  in 
grain  and  very  graciously  accepted  an  invitation  to  talk  on  this  sub- 


ject before  the  then  very  young  Farm  Grain  Dealers  Association  of 

Illinois.  1  .    V   .1  J- 

May  I  remark  that  a  business  practice  of  this  kmd  m  both  commodi- 
ties and  transportation  developed  so  often  from  the  habits  of  short 
dealing  and  perhaps  of  dishonesty  that  are  latent  in  human  beings. 
They  must  often  take  advantage  of  their  fellow  man  even  to  a  degree 
bordering  on  dishonesty.  Everyone  of  us  now  agrees  that  it  was  a 
poor  way  to  conduct  any  business.  In  the  case  of  grain,  such  practice 
was  especially  ruinous  to  small  dealers.  The  members  of  the  Chicago 
Board  of  Trade  realized  the  inequity  of  this  situation  at  an  early  date 
and  before  the  Government  passed  a  law  to  prevent  rebating  by 
transporation  companies,  it  is  my  recollection  that  the  board  of  trade 
passed  rules  by  which  every  member  had  to  charge  exactly  the  same 
rates  to  every  shipper  of  grain  and  the  same  rates  to  every  man  who 
hedged  his  grain  and  the  same  rates  to  every  man  who  wished  to 
store  grain  in  a  terminal  elevator.  Those  rules  were  binding,  and  if 
a  man  violated  any  such  rule  he  was  brought  up  on  the  carpet  and 
expelled  or  suspended  if  it  was  found  that  he  did  it  intentionally. 
Since  the  inception  of  those  rules  they  have  been  enforced  by  the 
board  of  trade  the  same  as  the  rebate  laws  of  the  railroads  have  been 
enforced  by  the  Interstate  Commerce  Commission. 

It  is  the  only  fair  way  to  do  business  in  any  industry.  Incidentally, 
it  is  worthy  of  note  that  other  reform  measures  have  been  inaugu- 
rated, but  I  shall  omit  further  remarks  in  that  connection  in  the 
interest  of  time. 

As  I  understand  the  provision  of  the  bill  which  you  gentlemen 
have  before  you,  it  provides  for  rebating  by  certain  parties  and  cer- 
tain organizations  doing  business  along  certain  lines.  As  I  under- 
stand it,  it  provides  that  if  a  cooperative  organization  is  a  member 
of  the  Chicago  Board  of  Trade  it  may  violate  the  Commission  rule 
and  pay  back  to  the  shipper  in  the  country  a  rebate  of  a  certain 
amount  per  bii^hel  of  the  grain  which  he  ships.  Mr.  Brennan,  who 
preceded  me,  outlined  the  complexities  of  that  situation  and  gave 
you  his  ideas  of  the  amendment  under  consideration,  therefore  I  will 
omit  a  duplication  thereof. 

I  must  emphasize,  however,  that  to  abrogate  the  antirebate  princi- 
ple on  the  excuse  of  a  benefit  to  cooperatives  is  unthinkable.  I 
believe  in  cooperation.  This  is  not  an  age  when  we  believe  in  mo- 
nopolistic cooperation  or  anything  else  that  has  a  tinge  of  monopoly. 
If  this  provision  allowing  rebating  by  cooperatives  is  written  into 
our  laws,  is  there  any  reason  why  this  idea  should  not  be  adopted 
in  the  field  of  transportation?  Is  there  any  reason  why  the  cooper- 
atives could  not  and  would  not  then  petition  the  Interstate  Com- 
merce Commission  to  allow  rebates  of  10  to  25  percent  on  all  cooper- 
ative shipments  ?  I  understand  the  Supreme  Court  decided  that  the 
board  of  trade  was  a  public  utility,  putting  it  in  the  same  class,  or 
much  the  class,  with  the  railroads  and  telephones.  The  stability  of 
public  utilities,  such  as  telephones  and  railroads,  would  be  endan- 
gered if  another  similar  class  or  type  of  business  were  allowed  or 
granted  preferential  rates  through  legislative  action  or  were  allowed 
to  grant  preferential  rates  in  such  fashion.  Thus  it  might  be  found 
that  no  avenue  would  be  closed  to  business  that  sought  favoritism 
in  the  name  of  cooperation. 
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I  do  not  believe  it  is  the  purpose  of  you  gentlemen  to  harm  any 
great  industrial  enterprise  that  is  being  conducted  for  the  best  inter- 
ests of  the  producers.  It  would  be  strange  if  there  were  not  some 
men  on  the  Chicago  Board  of  Trade  and  other  exchanges  who  were 
not  entirely  open  and  aboveboard  and  strictly  honest.  You  find 
such  men  in  all  walks  of  life,  in  the  church  and  in  the  lodge,  and 
even  in  Congress.  Nevertheless,  I  credit  the  great  majority  of  leg- 
islative bodies  with  working  for  the  best  interests  of  all  the  people, 
and  I  believe  it  is  equally  true  of  our  great  industrial  enterprises 
and  of  our  grain  exchanges.  I  do  not  believe  that  the  Congress  of 
the  United  States  should  compel  any  exchange  to  take  into  its  mem- 
bership a  concern  that  will  not  abide  by  the  rules  that  govern  all 
other  members.     It  is  not  fair.    I  do  not  believe  it  is  good  business. 

It  will  not  do  to  say  that  the  grain  exchanges  have  no  place  at 
the  present  time  in  our  American  industrial  system  and  to  simply 
wipe  them  out.  Make  laws,  if  you  will,  to  regulate  their  operations, 
but  don't  kill  them  by  inches.  If  there  is  no  use  for  grain  exchanges, 
they  have  no  business  existing;  but  if  they  are  doing  right  in  the 
conduct  of  their  business,  they  should  be  allowed  to  exist  unham- 
pered by  laws  that  are  designed  to  help  only  one  particular  group 
and  which  are  not  in  the  interest  of  all  of  the  people  which  the 
grain  exchanges  serve. 

Senator  Murphy.  We  appreciate  your  statement  very  much,  and 
we  are  especially  gratified — and  I  think  I  speak  in  behalf  of  all  the 
other  Senators  here — with  the  tribute  you  paid  to  the  late  Senator 
La  Follette,  for  whom  we  all  have  the  highest  admiration. 

Senator  Shipstead.  Mr.  Chairman,  I  would  like  to  ask  a  question. 
I  have  not  been  able  to  attend  all  of  these  hearings,  and  I  would 
inquire  as  to  what  is  the  form  of  that  rebate  ? 

Mr.  HoiT.  Were  you  here  when  Mr.  Brennan  testified? 

Senator  Murphy.  Perhaps  Mr.  Brennan  may  best  answer  that 
question. 

Mr.  Brennan.  Under  the  Capper- Volstead  law  and  the  act  of 
1922,  it  was  provided  how  a  dividend  shall  be  paid.  I  am  talking 
about  the  parent  company.  I  used  in  my  example  the  Farmers 
National.  If  they  have  an  earning,  they  are  permitted  to  send  that 
back  to  a  shipper  in  any  form  they  desire,  whether  as  patronage  or 
otherwise.  We  do  not  object  to  that.  We  object  to  this  set-up. 
They  have  a  regional  in  the  country  that  will  get  a  rebate  or  bonus, 
whatever  you  call  it,  from  the  parent  company.  Say,  they  miglit 
get  back,  on  a  bushel  basis,  $100,000.  They  deduct  from  the  one 
hundred  thousand,  say,  $50,000  for  their  overhead.  Then  they  give 
the  other  fifty  thousand  back  to  the  shipper  for  the  purpose  of  influ- 
encing his  business,  while  the  parent  company,  nevertheless,  sus- 
tained a  loss.  In  other  words,  the  Farmers  National  in  a  year  could 
lose  half  a  million  dollars,  out  of  which  $200,000  could  go  back  to 
the  regionals,  and,  although  they  sustained  a  loss,  patrcmage  would 
go  back  to  the  shippers  to  influence  their  business. 

Senator  Shipstead.  How^  can  you  compete  with  that? 

Mr.  Brennan.  We  can't  compete  very  long,  and  it  will  put  a  fellow 
like  me  out  of  business. 

Senator  Shipstead.  Have  you  as  yet  sustained  a  loss? 


Mr.  Brennan.  My  office  boy  last  year  earned  more  money  than  I 
did.  I  have  been  in  business  38  years.  I  have  never  owned  a  bushel  of 
grain  in  my  life.    I  am  what  is  called  a  receiver  of  grain. 

Some  Senator  asked  yesterday  who  looks  after  the  producer  in  the 
market.  I  pleaded  guilty  to  that  charge  this  morning.  My  business 
is  to  watch  every  rule  and  regulation  of  the  board  of  trade  and  see 
how  it  affects  the  country  shipper.  . 

I  forgot  to  say  that  in  my  38  years  over  50  percent  of  my  business 
has  been  cooperative  business.  I  have  sponsored  two  members,  two 
cooperative  members. 

Senator  Shipstead.  Where  do  they  get  the  money  to  make  up  their 

losses  ?  /-•  rrn 

Mr.  Brennan.  Their  money  came  from  the  Government.  They 
got  about  $6,000,000,  or  around  that  figure,  at  one-eighth  of  1  percent. 
When  I  go  over  to  the  bank  to  borrow  $10,000  I  pay  41/2  percent.  I 
wasn't  going  to  mention  that,  but  you  brought  it  up. 

Senator  Shipstead.  You  made  a  statement  that  they  were  doing 
business  at  a  loss.  I  could  not  see  how  such  a  statement  could  be 
sustained. 

Mr.  Brennan.  Their  records  show  that.    One  year  they  had  a  loss 
of  about  half  a  million  dollars  and  the  other  year  it  was  $600,000. 
Senator  Shipstead.  That  money  has  to  be  paid  back? 
Mr.  Brennan.    Sometime.    We  all  have  to  meet  our  Maker  some- 
time.   [Laughter.]    I  am  merely  quoting  their  records.    Last  year  it 
was  $500,000  and  another  year  it  was  $600,000. 

Senator  Shipstead.  You  have  no  objection  to  the  patronage 
dividend  ? 

Mr.  Brennan.  Not  if  they  earn  it,  or  if  they  have  a  reserve,  but 
not  out  of  their  capital.  If  they  earn  it,  we  are  glad  to  have  it  go 
back  and  let  them  do  with  it  as  they  will,  but  we  don't  like  a  divi- 
dend going  back  and  influencing  the  shippers  when  they  did  not 
earn  it. 

Mr.  Sturtevant.  Mr.  Chairman,  that  completes  the  first  part  of 
our  case  on  the  matters  in  which  we  differ  in  principle  with  the  pro- 
posed legislation.  To  all  the  rest  of  the  bill  we  interpose  no  objec- 
tions as  to  the  objects  sought.  We  do  interpose  objections  as  to  the 
methods  by  which  those  objects  are  sought  from  a  practical  business- 
man's standpoint,  and  we  can  very  briefly,  except  in  one  complicated 
instance,  put  those  before  you,  I  think. 

The  first  thing  we  would  like  to  have  you  consider  is  the  Secre- 
tary's proposed  amendment,  next  to  the  last  item  in  the  Secretary's 
letter,  in  reference  to  warehouse  receipts.  I  will  ask  Mr.  Ellis  to 
present  that  to  the  committee. 

STATEMENT  OF  HOWARD  ELLIS— Resumed 

Mr.  Ellis.  My  name  is  Howard  Ellis,  and  I  testified  here  before 

this  morning. 

The  Secretary  proposes  the  following:  On  page  19,  following 
subparagraph  6,  that  is  in  line  7  on  page  19,  he  proposes  the  addi- 
tion of  the  following  paragraph. 

Senator  Murphy.  Let's  read  subparagraph  6  in  order  to  get  what 
the  story  is. 
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Mr.  Ellis.  Paragraph  5a  on  page  16  is  the  start  of  that  section. 
It  provides  that  each  contract  market  shall  do  certain  things,  1,  2, 
3,  4,  5,  and  6.  Subparagraph  6  provides  that  each  contract  market 
shall — 

require  that  receipts  issued  under  the  United  States  Warehouse  Act  (U.  S.  0., 
such  contract  market  shall  provide  for  the  delivery  thereunder  of  commodities 
of  grades  conforming  to  United  States  standards,  if  such  standards  shall  have 
been  officially  promulgated. 

Then  he  proposes  to  add  as  subparagraph  7  that  each  contract 
market  shall — 

require  that  all  contracts  of  sale  of  any  commodity  for  future  delivery  on 
title  7.  sees.  241-273)  shall  be  accepted  in  satisfaction  of  any  futures  con- 
tract made  on  or  subject  to  the  rules  of  such  contract  market,  without  diw- 
crimination  and  notwithstanding  that  the  warehouseman  issuing  such  receipts 
is  not  also  licensed  as  a  warehouseman  under  the  laws  of  any  State  or  enjoys 
other  or  different  privileges  than  under  State  law:  Provided,  however,  That 
such  receipts  shall  be  for  the  kind,  quality,  and  quantity  of  commodity  specifie*! 
in  such  contract  and  that  the  warehouse  in  which  the  commmlity  is  stored 
meets  such  reasonable  requirements  as  may  be  imposed  by  such  contract  mar- 
ket on  other  warehouses  as  to  location,  accessibility,  and  suitability  for  ware- 
housing and  delivery  purposes. 

Senator  Murphy.  Just  read  the  Secretary's  comment  on  that 
amendment. 

Mr.  Ellis.  I  haven't  that. 

Mr.  Sturtevant.  I  have  it  here. 

Senator  Murphy.  The  Secretary's  comment  on  that  suggestion  is 
this: 

This  additional  provision  is  necessary  to  remove  unfair  discrimination 
against  federally  licensed  warehouftcnien  who  desire  to  make  their  receipt?? 
tenderable  on  futures  contracts  upon  the  same  terms  and  conditions  Imposed 
on  State  licensed  warehousemen.  This  requirement  is  in  accord  with  the 
spirit  and  purpose  of  the  present  United  States  Warehouse  Act. 

Will  you  now  proceed?    Do  you  approve  of  it  or  disapprove  of  it? 

Mr.  Ellis.  We  disapprove  of  it. 

Senator  Murphy.  This  is  rather  technical  and,  perhaps,  you  had 
better  give  us  the  story. 

Mr.  Ellis.  This  provision  would  affect  only  the  Chicago  market, 
and  it  is  because  of  the  peculiar  provisions  of  the  constitution  of 
the  State  of  Illinois  with  respect  to  warehouses. 

In  the  other  contract  markets,  as  I  understand,  the  State  laws 
provide  that  a  warehouseman  may  elect  whether  he  shall  be  under 
State  regulation  or  under  Federal  regulation.  In  Illinois  it  is  differ- 
ent. The  Illinois  constitution  provides  that  every  warehouse  that 
is  public — that  is,  that  takes  grain  of  different  owners  for  compen- 
sation, in  cities  of  100,000  or  over,  and  that  applies  to  Chicago — 
must  pay  a  license  to  the  State  of  Illinf^is  and  be  regulated  by  the 
State  of  Illinois.  That  is  in  the  constitution,  and  it  has  been  upheld 
as  so  interpreted  by  our  courts. 

If  it  were  not  for  that  constitutional  provision  the  warehouseman 
in  Chicago  would  in  the  majority  of  instances  be  glad  to  seek  Federal 
license  and  not  State  license,  but  they  have  had  to  have  a  State 
license  and  State  regulation  up  to  this  time. 

If  this  bill  is  put  into  force  and  effect  as  worded,  it  will  result  in 
this:  We  are  informed  by  the  State  of  Illinois  that  it  intends  to 
enforce  its  law.    If  we  comply  with  this  section,  if  the  Cliicago  Board 


of  Trade  complies  with  the  section,  it  will  have  a  suit  brought 
against  it  by  the  State  of  Illinois  for  ouster  of  its  charter.  Its 
charter  is  a  special  charter  granted  by  the  State  many  years  ago,  and 
if  the  board  does  not  coihply  with  Illinois  laws,  it  will  be  subject  to  a 
possible  ouster  of  its  charter.  If  it  does  not  comply  with  this  law 
and  complies  with  the  State  law,  it  will  be  subject  to  the  penalties 

of  this  act.  .         .^  .     .  t  1  * 

Some  time  ago,  Mr.  Chairman,  a  cooperative— it  ]ust  happened  to 
be  a  cooperative,  it  makes  no  difference  whether  it  was  or  notr— a 
member  of  the  board  of  trade,  leased  an  elevator  and  wanted  the 
hoard  to  make  it  regular  for  delivery  under  the  rules  of  the  board  of 
trade.  The  first  thing  we  did  was  to  look  at  the  laws  of  the  State 
of  Illinois  and  we  found  that  there  is  a  law  on  the  statute  books 
as  follows : 

No  rule  or  regulation  of  any  board  of  trade  or  jrrain  exchange  which  relates 
to  the  warehousing  of  grain  in  any  public  warehouse  or  which  relates  to  the 
custody  of  grain  in  any  private  warehouse,  or  the  use  or  negotiation  of  cus- 
tomers' receipts  for  such  grain,  shall  be  or  become  operative  until  such  rule  or 
regulation  is  approved  by  the  Illinois  Commerce  Commission. 

We  filed  a  petition  with  the  commission  to  change  our  rules,  our 
present  rules  requiring  that  any  warehouse  which  is  to  be  made 
regular  must  conform  to  Illinois  laws.  We  are  required  to  do  that 
under  that  law.  We  asked  permission  to  change  that  so  that  we 
could  regularize  this  house  operating  solely  under  a  Federal  license. 
The  commission  turned  the  board  of  trade  down,  and  said  that  that 
could  not  be  done,  and  the  board  of  trade  thereupon  denied  the  ap- 
plication of  this  warehouseman.  At  that  time  the  board  of  trade 
suggested  to  its  members  that  a  test  case  should  be  gotten  up  to 
determine  whether  or  not  the  State  had  jurisdiction  or  the  United 
States.  It  could  have  been  tested  out  very  easily  if  this  warehouse- 
man had  stored  a  quantity  of  grain  for  an  owner  for  compensation 
hecause  it  would  have  been  in  violation  of  the  State  law  and  a  case 
could  have  been  framed  on  that  basis.  It  could  have  been  taken  up 
and  tested  through  the  courts  and  determined  which  government  is 
supreme  in  this  field. 

The  commission  contended,  in  turning  down  the  application,  that 
the  Federal  laws  with  relation  to  warehousing  have  not  been  made 
preemptive  of  the  field.  In  other  words,  the  Federal  Government, 
according  to  the  commission,  may  regulate  warehouses  and  so  may 
the  State.  Therefore,  if  the  commission  is  correct  and  both  may 
regulate,  this  section  of  the  act  puts  us  in  violation  of  the  laws  of 
either  one  or  the  other  of  the  two  governments. 

I  am  not  going  to  read  any  law,  but  I  am  going  to  read  a  Federal 
statute  that  is  very  brief.  It  was  passed  in  1931,  I  think.  It  was 
contended  by  the  application  that  the  Federal  Warehouse  Act  does 
indicate  that  Congress  has  fully  occupied  the  field  and  that  the  State 
has  no  right  to  legislate  as  to  warehouses  when  the  operator  or  owner 
of  the  warehouse  seeks  the  Federal  license  and  the  constitution  of 
the  State  of  Illinois  is  void  in  attempting  to  cover  that  situation. 
You  will  remember  that  the  original  Federal  act  was  only  a  coopera- 
tive act;  that  is,  that  the  Secretary  of  Agriculture  should  cooperate 
with  the  State  authorities  in  regulating  warehouses.  The  original 
tict  did  not  contemplate  that  the  Government  would  take  over  the 
entire  field.    In  1931  there  was  an  amendment,  and  this  is  the  amend- 
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ment  which  the  applicant  contended  shows  a  preemption  of  the  field 
by  the  Federal  Government  which  excluded  the  State  reflation : 

In  the  discretion  of  the  Secretary  of  Agriculture,  he  is  authorized  to  cooperate 
with  State  officials  charged  with  the  enforcement  of  State  laws  relating  to  ware- 
houses, warehousemen,  weighers,  graders,  insi>ectors,  samplers,  or  classifiers, 
but  the  power,  jurisdiction,  and  authority  conferred  upon  the  Secretary  of  Agri- 
culture under  this  chapter  shall  be  exclusive  with  respect  to  all  persons  secur- 
ing a  license  hereunder  so  long  as  said  license  remains  in  effect. 

It  was  contended  by  the  applicant,  *'Why,  this  says  plainly  that 
when  a  warehousemen  receives  a  Federal  license  the  jurisdiction  of 
the  Secretary  shall  be  exclusive  and  the  State  is  ousted  from  all 
power."  The  Illinois  Commerce  Commission,  to  whom  our  applica- 
tion was  made,  said,  "Well,  notwithstanding  that  Congress  may 
have  intended  to  make  the  Federal  laws  exclusive  when  the  ware- 
houseman has  a  Federal  license,  it  still  has  not  occupied  the  field 
with  its  legislation,  because  the  Congress  has  left  to  the  warehouse 
the  option  as  to  whether  or  not  it  will  take  out  a  Federal  license. 
Congress  has  not  decided  that  it  is  going  to  occupy  the  entire  field. 
Congress  left  it  up  to  the  warehouseman. 

Senator  Norris.  Let  me  ask  you  this:  Is  it  conceded  now  that  if 
Congress  did  or  does  attempt  to  occupy  the  field  that  it  excludes  the 
State  authorities  and  that  the  constitution  and  laws  of  the  State  of 
Illinois  being  in  conflict  with  the  congressional  action,  would  fail? 
Is  that  conceded  ? 

Mr.  Ellis.  Yes,  sir;  it  is  conceded  that  if  Congress  occupies  the 
field  with  respect  to  elevators  in  interstate  commerce,  and  plainly  so 
occupies  the  neld,  the  State  laws  are  nullified. 

Senator  Norris.  Assuming  now  that  Congress  puts  into  the  act 
the  provision  you  object  to,  as  suggested  by  the  Secretary  of  Agricul- 
ture, wouldn't  it  follow  by  that  act  that  Congress  has  preempted  this 
field? 

Mr.  Ellis.  No,  Senator ;  because  the  amendment  proposed  by  the 
Secretary  does  not  provide  that  Congress  has  occupied  the  field.  It 
only  provides  that  Federal  warehouses,  the  receipts  from  Federal 
warehouses,  may  be  used  in  settlement  of  grain  contracts. 

Senator  Norris.  Suppose  it  were  necessary  and  felt  desirable  by 
Congress  to  include  the  Secretary's  amendment.  They  would  then 
have  broadened  it  out  so  as  to  clearly  show  an  intention  to  preempt 
this  field  ?    Would  that  still  be  objectionable  ? 

Mr.  Ellis.  I  believe  not,  Senator.  I  think  it  would  only  be  an 
occupation  of  the  field  with  respect  to  a  very  few  elevators  throughout 
the  country  who  are  regular,  which  are  already  regular,  or  which 
would  become  regular. 

Senator  Norris.  It  has  a  peculiar  application  to  your  State  of 
Illinois,  on  account  of  that  constitutional  provision,  but  it  is  assumed 
that  notwithstanding  that  constitutional  provision  or  any  act  which 
the  legislature  of  Illinois  may  pass  in  pursuance  to  it,  Congress  could 
occupy  this  field  and  nullify  all  those  acts? 

Mr.  Ellis.  That  is  verv  true.  That  is  admitted.  It  is  not  ad- 
mitted by  the  State  of  Illinois,  but  as  a  lawyer,  I  think  that  is 
correct. 

Senator  Norris.  I  should  think  that.  I  don't  think  there  is  any 
dispute  about  that  legal  proposition.  It  is  a  regulation  of  interstate 
commerce,  and  Congress  can  occupy  that  field  if  it  wants  to  do  so. 


Mr.  Ellis.  I  would  think  that,  but  by  this  proposed  amendment, 
Senator,  I  believe  it  has  not  occupied  the  field,  because  this  amend- 
ment only  relates  to  a  very  small  number  of  Illinois  warehouses. 

Senator  Norris.  Let  me  ask  you  another  question :  Is  it  expensive 
or  difficult  to  get  licenses  under  the  Illinois  law  or  act  ? 

Mr.  Ellis.  No,  sir. 

Senator  Norris.  And  it  is  not  expensive  or  difficult  to  get  them 
under  Federal  law,  is  it? 

Mr.  Ellis.  No,  sir. 

Senator  Norris.  If  you  were  in  the  position  of  being  up  against 
this  proposed  amendment,  what  would  be  the  objection  to  getting  a 
license  from  State  and  Federal  authorities  both? 

Mr.  Ellis.  That  is  what  we  wanted  this  applicant  to  do.  It  would 
not  do  so.  The  reason  for  that  is  quite  an  involved  one,  but  I  think, 
in  all  fairness,  I  should  tell  you  about  it.  The  applicant  claimed 
that  it  would  not  get  a  license  both  from  the  Federal  and  the  State 
Governments  because  of  our  peculiar  constitutional  provision.  Under 
that  constitutional  provision  in  Illinois,  it  has  been  held  that  a  ware- 
houseman, under  Illinois  law,  a  public  warehouseman,  may  not  store 
any  of  his  own  grain  in  his  own  warehouse  nor  may  he  store  in  his 
own  public  warehouse  any  grain  in  which  he  has  even  an  indirect 
interest  through  a  corporate  set-up  or  otherwise,  and  until  tJie  last 
special  session  of  the  legislature,  the  storage  of  gram  m  which  the 
owner  had  any  interest  at  all  was  made  a  criminal  offense,  i  think 
it  is  agreed  by  all  warehousemen  in  Illinois,  that  they  cannot  profit- 
ably operate  their  warehouses  without  storing  grain  m  which  they 
have  an  indirect  interest  or  a  direct  one.  I  don't  know  enough  about 
the  trade  to  say  why  that  is  true,  but  everybody  is  agreed  on  it,  and 
the  applicant  took  that  position,  too. 

Heretofore,  there  has  been  a  method  of  getting  around  the  law 
which  has  been  called  "sending  grain  to  store."  There  have  been 
opinions  of  counsel  that  it  evaded  the  law  and  that  the  warehouseman 
in  that  fashion  could  store  his  own  grain  in  his  own  house,  but  it  is 
not  a  satisfactory  method  of  procedure,  as  anyone  will  agree.  For 
that  reason,  this  applicant  did  not  want  to  take  out  a  license  under 

both  Governments.  .         *    ,      ,     •  i 

I  should  also  add  this:  In  the  last  special  session  of  the  legisla- 
ture, the  Governor  of  Illinois,  who  is  alive  to  this  situation  and 
who,  of  course,  is  interested  in  saving  the  jobs  of  those  who  are 
engaged  in  inspecting  and  licensing  warehouses  in  Illinois,  proposed 
an  amendment  to  the  Illinois  Warehousing  Act,  which  amendment 
excluded  any  criminal  penalty  which  might  devolve  upon  a  ware- 
houseman for  storing  his  own  grain  in  his  own  house.    How  effective 

that  will  be 

Senator  Norris  (interposing).  That  is  in  the  law  now? 
Mr.  Ellis.  That  is  in  the  l^w  now.  Whether  or  not  that  can  legal- 
ize the  storage  of  grain  in  his  own  house  under  the  Constitution  is 
another  question;  in  other  words,  it  is  a  question  of  whether  the 
constitutional  provision  is  self -executing.  We  believe,  ajid  we  have 
so  advised  some  of  our  clients,  that  like  the  Federal  law,  if  the  owner 
of  a  warehouse  has  a  subsidiary  corporation  and  that  subsidiary 
stores  grain,  it  is  now  the  law  in  Illinois  that  it  not  only  is  not  a 
criminal  offense  but  it  has  been  legalized  and  we  believe  that  the 
Illinois  courts  will  so  hold. 
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Senator  Norris.  You  don't  believe  the  constitution  is  self-acting  ? 

Mr.  Ellis.  I  don't  believe  the  constitution  of  Illinois  is  self- 
acting;  there  is  no  provision  in  the  constitution  to  that  effect.  I 
believe  that  the  constitution  does  not  go  as  far  as  tlie  courts  did 
under  the  act. 

Senator  Mubphy.  If  the  witness  please,  this  suggested  amendment 
IS  to  remove  unfair  discrimination  against  Federally  licensed  ware- 
housemen who  desire  to  make  their  receipts  tenderable  on  futures 
contracts  upon  the  terms  and  conditions  imposed  upon  State-licensed 
warehousemen  by  the  State.  It  appears  that  the  Federally  licensed 
warehouseman  is  subjected  to  discrimination  prejudicial  to  his  in- 
terests in  the  tendering  of  these  receipts  issued  under  the  United 
States  Warehouse  Act.  Just  how  does  that  discrimination  express 
itself?  ^ 

Mr.  Ellis.  It  expresses  itself  in  this  way,  Mr.  Chairman,  that 
unless  the  warehouseman  also  takes  out  a  State  license  under  the  laws 
of  the  State  of  Illinois,  as  they  now  stand,  any  warehouse  receipts 
he  should  issue  would  be  invalid  in  the  State  of  Illinois.  Therefore, 
there  is  a  discrimination  against  such  a  warehouseman,  not  on  the 
part  of  the  board  of  trade  but  on  the  part  of  the  State  authorities. 

Senator  Norrts.  Didn't  this  recent  legislation  attempt  to  remedy 
that  situation?  How  would  a  man  or  corporation  licensed  under  the 
Federal  act  do  business  unless  he  was  also  licensed  under  the  State? 
Would  that  not  be  a  burden  on  interstate  commerce? 

Mr.  Ellis.  It  has  been  held,  up  to  now.  Senator,  that  both  <rov- 
ernments  may  occupy  that  field,  that  the  Federal  Government^has 
not  fully  occupied  it. 

Senator  Norris.  I  see  that  at  least,  as  far  as  the  State  is  concerned, 
it  can  occupy  a  field  if  the  Federal  Government  has  not  preempted 
it,  but  if  the  Federal  Government  passes  any  law  to  the  extent  of  that 
law  that  pi-eempts  it,  it  would  be  superior,  would  it  not? 

Mr.  Ellis.  Yes,  Senator;  but  if  I  understand  this  correctly 

Senator  Norris  (interposing).  Maybe  I  don't  understand  it  cor- 
rectly.   I  am  not  sure. 

Mr.  Ellis.  This  proposal  of  the  Secretary  merely  provides  that 
boards  of  trade  lei^alize  receipts  from  warehouses  having  solely  a 
i^ederal  license.  There  is  no  intent  in  this  act  to  preempt  Federal 
regulation  and  exclude  State  regulation. 

Senator  Hatch.  Would  it  not  be  true  that  this  amendment  would 
permit  the  t  ederal  Government  to  occupy  that  field  to  that  extent 
^  A 1  *^^^^^^^  *^®  Federal  law  would  be  superior  to  the  State  law  ? 
ii,  o  -^^^®-  I.  ^^"'*  believe  so.  Senator,  because  this  amendment  of 
the  Secretary  is  not  a  requirement  that  only  Federal  licenses  shall 
be  obtained.     There  is  no  attempt  to  exclude  the  State. 

Senator  Norris.  Not  directly,  but  doesn't  it  reallv  have  that  effect? 
It  provides  that  they  must  recognize  it. 

Mr.  Ellis.  The  board  of  trade  must  recognize  it.  Tlien  when  we 
recognize  it  and  that  Federally  licensed  house  starts  operating  in 
Illinois  as  a  public  warehouse,  somebody  is  going  to  be  in  an  awful 
jam  and  have  some  awfully  expensive  litigation. 

Senator  Murphy.  Your  point  is  that  you  are  caught  in  a  nut- 
cracker ? 

Mr.  Ellis.  That  it  it  exactly. 


Senator  Murphy.  You  have  no  selfish  interest  in  it  one  way  or 
another,  and  it  is  not  related  to  the  amount  of  trading  you  will  do 
on  the  exchange? 

Mr.  Ellis.  Not  a  bit.  . 

Senator  Murphy.  It  is  just  that  one  fellow  is  telling  you  one 
thing  and  another  fellow  is  telling  you  another  thing? 

Mr.  Ellis.  That  is  it  exactly. 

Senator  Capper.  Where  does  the  interest  of  the  producer  lie  m 
this  conflict  between  the  Federal  and  State  Governments? 

Mr  Ellis.  The  interest  of  the  producer  and  that  of  the  applicant 
and  that  of  the  board  of  trade,  I  think,  ought  all  to  be  one,  namely, 
to  get  the  thing  settled  as  quickly  as  possible  by  a  test  case  without 
putting  the  board  of  trade  in  the  position  of  having  its  license 
revoked  by  the  Federal  Government,  and  its  charter  revoked  by  the 
State  government. 

Senator  Hatch.  Did  you  start  proceedings  in  this  case^ 

Mr.  Ellis.  We  started  the  case  and  notified  the  applicant  we  had 
started  it,  and  requested  the  applicant  to  come  in.  We  have  also 
sugt^ested  to  this  applicant  that  if  he  will  store  a  small  quantity  of 
soybeans  or  something  for  another  owner,  the  State  would  take  action 
to  stop  that  practice.  Then  it  could  go  right  on  up  through  the 
courts,  through  the  Supreme  Court  of  the  United  States,  and  we 
could  o-et  the  question  settled  once  and  for  all  as  to  whether  the 
State  is  going  to  regulate  them  or  the  Federal  Government.  The 
suggestion  has  been  made,  let  the  Secretary's  proposal  go  into  force 
and  effect  and  then  let  the  board  of  trade  refuse  to  comply  with  it. 
Then  let  the  Secretary  revoke  the  license  of  the  board  of  trade  as  a 
contract  market  and  take  that  question  up. 

There  are  two  objections  to  that :  First,  we  don't  want  to  run  the 
risk  of  having  the  license  revoked  even  on  a  test  case ;  and,  secondly, 
I  am  not  at  all  sure  that  that  test  case  would  decide  the  question 
that  must  ultimately  be  decided,  namely,  which  government  is  supreme 
in  this  field.     I  don't  think  that  test  case  would  necessarily  decide 

Senator  Capper.  Would  you  mind  telling  the  committee  which 
government  you  think  is  supreme? 

Mr.  Ellis.  Which  one  I  think?     Well u    i     i 

Senator    Murphy    (interposing).  Word    might    get    back    home. 

[Laughter.]  .   .  ,  .        ,    -r  i  i.  j 

Mr  Ellis.  It  is  my  personal  opinion,  although  I  have  not  so  ad- 
vised the  board  of  trade,  and  the  board  of  trade  has  taken  no  official 
action  on  it  and  I  don't  want  to  put  them  in  a  nutcracker,  but  it  is 
my  personal  opinion  that  the  Federal  Government  has  not  occupied 
this  field  to  the  exclusion  of  the  State.  I  say  that  because  the  first 
case  that  went  up  on  the  doctrine  of  public  interest  was  Munn  against 
Illinois  and  it  decided  that  our  warehouse  laws  were  sound.  From 
that  time  forward  it  has  been  a  historic  case,  and  I  don't  l^lieve  it 
was  the  intention  of  Congress  to  exclude  all  States  or  the  State  of 
Illinois  from  the  regulation  of  these  houses.  I  don't  believe  the  Sen- 
ators and  Representatives  would  have  done  that  without  a  full  hear- 
in<r  and  there  was  not  a  full  hearing,  and  it  would  be,  of  course,  a 
very  serious  and  important  step.  My  opinion  is  that  Congress  did 
not  intend  to  occupy  the  field  to  the  exclusion  of  the  State. 
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Senator  Shipstead.  If  a  warehouse  takes  out  a  State  license,  that 
State  under  which  it  is  licensed  may  issue  regulations  and  rules? 

Mr.  Ellis.  Yes. 

Senator  Shipstead.  Are  those  rules  and  regulations  quite  uniform 
as  issued  by  the  States  or  is  it  important  that  there  be  uniformity  in 
them  ?  ^ 

Mr.  Ellis.  They  are  quite  uniform  and — I  think  I  am  correct  in 
saying  this— there  is  excellent  uniformity  in  applying  Federal  stand- 
ards. I  think  I  am  right  about  that.  So  there  has  been  no  conflicts 
other  than  this  one  conflict  between  the  jurisdictions  that  I  know  of, 
Senator. 

Senator  Murphy.  Does  that  conclude  your  statement  with  respect 
to  this  proposed  amendment? 

Mr.  P^LLis.  Yes,  sir. 

Mr.  Sturtevant.  I  would  like  to  make  it  very  clear  to  the  chair- 
man and  to  the  committee,  so  far  as  the  lK)ard  of  trade  is  concerned, 
that  we  do  not  object  to  the  use  of  FedcTal  licenses.  Many  of  our 
elevator  warehousemen,  of  whom  I  am  one,  would  prefer  to  operate 
our  houses  as  a  federally  licensed  warehouse  rather  than  a  State 
licensed  warehouse  if  it  could  legally  be  done.  I  will  use  Mr.  Ellis 
on  the  next  point. 

Our  next  point  of  objection  to  the  bill  is  section  6a  on  page  22. 
This  is  a  section  of  the  bill  which,  if  enacted  into  law,  would  prevent 
the  board  of  trade  from  suspending  or  expelling  coopeiative  organi- 
zations except  with  the  approval  of  the  Secretary  and  af  t(T  a  hearing. 
The  board  of  trade  has  no  objection  in  principle  to  cooj)eratives  hav- 
ing a  right  to  appeal  from  the  findings  of  the  board  but  we  think 
the  board  should  try  the  case  first.  In  other  words,  we  think  the 
board  should  try  the  case  de  novo  and  then  let  an  appeal  be  taken  to 
the  Secretary  rather  than  forcing  us  to  come  down  here  and  try  the 
original  case  before  the  Secretary. 

Senator  Murphy.  Will  you  proceed  on  that  point? 

Mr.  Ellis.  Yes.  On  page  22,  line  19,  it  provides  that  no  coopera- 
tive may  be  excluded  from  membei^hip  on  the  board  of  trade  for 
violating  its  rules  or  the  law  unless  after  hearing  held  upon  at  least 
3  days'  notice  subsequent  to  the  filing  of  complaint  by  the  board  of 
trade. 

As  we  construe  that,  the  board  of  trade  could  not  proceed  to  hear 
a  complaint  and  take  evidence  unless  it  had  first  come  to  Washington 
and  received  the  consent  of  the  Secretary  at  a  hearing  before  him  to 
proceed  in  the  matter.  We  think  that  is  very  unAvorkable  and  inex- 
pedient. If  the  cooperatives  are  to  have  an  appeal,  and  I  think  there 
is  no  serious  objection  to  that,  it  should  be  after  the  hearing  is  con- 
ducted by  the  board  of  trade  and  the  ai)peal  to  the  Secretary  may 
operate  as  a  supersedeas.  Otherwise,  we  will  be  burdened  down  here 
with  complaints  on  which  nobody  will  be  found  guilty. 

Senator  Xorris.  As  I  understand  that,  the  only  objection  you  have 
is  that  you  don't  like  the  procedure  outlined  in  the  bill. 

Mr.  Ellis.  Yes,  sir. 

Senator  Norris.  Have  you  a  suggested  amendment  ? 

Mr.  Ellis.  Yes,  sir ;  I  have  here  an  amendment  which  would  change 
that  and  permit  the  board  of  trade  first  to  try  the  cooperative.  The 
appeal  would  operate  as  a  supersedeas  on  any  order  the  board  might 


enter,  and  then  the  Secretary  could  review  the  matter,  as  is  done  in 

Senator  Norris.  Would  your  suggested  amendment  provide  for  the 
giving  of  bond  or  anything  of  that  kind  ? 

Mr.  Ellis.  No  ;  I  don't  think  that  would  be  necessary. 

Senator  Norris.  Suppose  you  read  your  proposed  amendment. 

Mr.  Ellis.  The  whole  thing  ? 

Senator  Norris.  Not  necessarily.  First,  I  would  suggest  you  read 
from  the  amendment  the  part  you  would  strike  out.  I  suppose  your 
amendment  strikes  out  and  inserts,  does  it  not  ? 

Mr.  Ellis.  The  way  we  have  drawn  this  up,  we  struck  out  the 

whole  thing  and  rewrote  it. 

Senator  Norris.  You  mean  all  of  6a  ? 

Mr.  Ellis.  Yes;  but  our  amendment  really  doesn't  strike  it  all 
out.  It  reinserts  it  again.  We  object  to  this  provision :  "No  board  of 
trade  which  has  been  designated  as  a  'contract  market'  " — I  am  read- 
ing from  the  first  part  of  the  section  6a,  on  page  22  of  the  bill— "shall 
exclude  from  membership  in,  and  all  privileges  on,  such  board  of 
trade,  any  association  or  corporation  engaged  in  cash-commodity  busi- 
ness", and  so  forth ;  then  skip  down  to  line  16,  "unless  such  board  of 
trade  is  authorized  by  the  Commission  to  exclude  such  association  or 
corporation  from  membership  and  privileges  after  the  hearing  held 
upon  at  least  3  days'  notice." 

In  lieu  of  that  language,  beginning  at  line  16,  "unless  such  board  of 

trade  is  authorized  by  the  Commission  to  exclude",  we  have  put  in 

this: 

if  such  cooperative  association  of  producers  shall  be  expelled  or  suspended  from 
membership  in  and  all  privileges  on  such  board  of  trade,  it  shall  have  an 
appeal  to  such  Commission,  during  the  pendency  of  which  appeal  such  associa- 
tion shall  retain  and  exercise  its  membership  privileges. 

Senator  Norris.  The  rest  is  all  the  same  ? 

Mr.  Ellis.  The  rest  is  practically  the  same,  but  I  had  better  check 
up  on  it  before  I  say  it  is  all  the  same. 

Senator  Norris.  As  I  understand  it  at  first  blush  here,  your  objec- 
tion comes  from  the  fact  that  under  your  construction  they  would  have 
to  get  permission  of  this  Commission  before  it  could  exclude  them? 

Mr.  Ellis.  Before  it  could  even  try  them. 

Senator  Norris.  When  you  made  that  application  for  permission 
to  the  Commission,  wouldn't  that  be  the  real  trial  ?  And  if  the  Com- 
mission allowed  you  a  hearing,  wouldn't  that  really  end  it?  The 
trial  would  take  place  upon  your  application  to  the  Commission  to  put 
this  member  out  of  the  board  of  trade  or  suspend  him. 

Mr.  Ellis.  I  think  that  would  be  the  result  of  it. 

Senator  Norris.  Wouldn't  that  be  just  as  easy  to  try  it  that  way? 

Mr.  Ellis.  No  sir;  because  it  would  probably  mean  our  coming 
down  here  to  Washington  and  going  through  a  trial  down  here ;  and 
in  many  instances  those  complaints  are  not  allowed. 

Senator  Norris.  It  seems  to  me  this  would  shorten  it.  If  you  appeal 
as  provided  under  your  proposed  language,  then  the  trial  would  come 
on  afterward  and  be  down  here  just  the  same,  would  it  not? 

Mr.  Ellis.  No;  the  appeal  would  be  on  the  record  made  at  the 
board  of  trade,  and  it  would  be  condensed.  You  would  not  neces- 
sarily have  to  bring  all  those  witnesses  down  here.    In  the  second 
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place,  a  great  many  of  these  people  are  dismissed  after  the  triaL 
In  this  procedure,  every  complaint  that  came  up  relating  to  a  coop- 
erative would  have  to  come  down  here. 

Senator  Hatch.  On  that  point,  I  have  just  been  reading  that  lan- 
guage; I  do  not  see  that  the  language  there  prevents  the  trial.  Why 
couldn't  you  go  ahead  with  the  trial  and  then,  before  your  judg- 
ment of  expelling  him  was  entered,  proceed  with  the  hearing  of 
your  testimony  before  the  Secretary  or  the  Commission? 

Mr.  Ellis.  Because,  Senator,  if  you  will  look  at  the  language  in 
line  19,  on  page  22,  it  says  no  contract  market  shall  exclude  from 
membership — 

except  after  hearing  held  upon  at  least  3  days"  notice  subsequent  to  the  filing 
of  complaint  by  the  board  of  trade. 

Senator  Hatch.  I  was  reading  that.  I  notice  in  the  first  j)art  the 
prohibition  is  that  the  board  shall  not  exclude  from  juembership, 
that  no  board  shall  exclude  from  membership. 

Mr.  Ellis.  That  is  it. 

Senator  Hatch.  I  do  not  see  why  under  that  you  could  not  go 
ahead  and  have  your  hearing.  You  might  determine  that  you  should 
not  exclude  him,  therefore,  there  would  be  nothing  to  go  before  the 
Commission  with ;  but  if  you  determined  he  should  be  excluded,  you 
could  then  give  your  3  days'  notice. 

Mr.  Ellis.  I  don't  believe  that  is  the  intent  of  this,  and  I  cer- 
tainly don't  think  it  is  worded  that  way.    You  may  be  right. 

Senator  Hatch.  From  the  language  of  that,  it  strikes  me  that  it 
could  be  done. 

Mr.  Ellis.  It  certainly  ought  to  be  clarified  if  that  is  the  meaning. 

Senator  Hatch.  How  would  such  a  procedure  as  that  be 

Mr.  Elus  (interposing).  Please  say  that  again. 

Senator  Hatch.  Suppose  the  complaint  is  filed  and  you  go  ahead 
and  hold  your  hearing.  You  determine  that  the  cooperative  should 
be  expelled.  Then  you  give  your  3  days'  notice,  as  prescribed  here^ 
and  go  before  the  Secretary  with  your  transcript  of  the  testimony 
and  your  proposed  judgment. 

Mr.  Ellis.  I  have  never  discussed  that  with  my  clients,  that  is  a 
new  one.    I  would  want  to  discuss  it  with  them. 

Senator  Hatch.  It  strikes  me  that  that  section  could  be  inter- 
preted that  way. 

Senator  Noeris.  I  agree  with  you  in  that.  I  think  you  could  put 
that  interpretation  upon  it.  I  don't  know  that  that  would  shorten 
it  any.  At  least,  under  this  language,  3^ou  couldn't  get  him  out  until 
you  had  permission  from  this  Commission.  You  could  take  any 
preparatory  method  of  procedure  you  wanted  to,  I  should  think,  and 
see  whether  or  not  you  wanted  to  ask  for  that  permission.  You 
might  be  satisfied  after  the  trial  that  you  were  not  entitled  to  have 
him  removed,  and  you  would  want  to  drop  the  matter. 

Mr.  Ellis.  If  that  procedure  is  possible  under  this  language,  let 
me  talk  with  my  clients. 

Mr.  Sturtevant.  We  are  prepared  to  state  now  that  we  do  not 
object  to  that  proposal  if  the  language  is  clarified  so  that  it  is  clear 
that  we  have  a  right  to  have  the  trial  in  the  first  instancie. 


Senator  Murphy.  It  appears  to  me  that  you  have  the  right  to  trial 
in  the  first  instance,  but  you  cannot  by  your  order  effect  the  expulsion 
of  this  trader  until  the  Secretary  of  Agriculture  approves  it. 

Mr.  Ellis.  I  am  just  wondering  if  this  language  is  plain  enough  to 
make  that  certain. 

Senator  Hatch.  I  think  it  is.  Suppose  you  hold  your  trial  and  find 
the  man  not  guilty ;  there  is  nothing  to  go  before  the  Secretary  with. 

Mr.  Ellis.  If  that  is  the  way  it  is  understood,  all  right.  We  did 
not  so  understand  it. 

Senator  Murphy.  You  shall  not  exclude  from  membership  unless 
such  board  of  trade  is  authorized  by  the  Commission  to  exclude  such 
association  or  corporation  from  membership  and  privileges  after 
hearing  held  upon  at  least  3  days'  notice  subsequent  to  filing  of  com- 
plaint by  the  board  of  trade.  In  other  words,  as  in  the  case  of  a 
member  of  your  own  organization  other  than  a  cooperative,  you  can 
proceed  with  his  expulsion  from  the  board  of  trade.  In  the  case  of 
a  cooperative,  the  premise  being  that  you  might  have  prejudice 
against  the  cooperative,  you  can't  expel  it  until  the  Commission  shall 
have  given  you  the  authority  to  expel  it.  You  make  your  complaint 
to  the  Commission,  setting  up  your  conclusions  in  respect  to  its  dis- 
missal, but  it  is  for  the  Commission  to  determine  whether  or  not  that 
exclusion  order  shall  stand. 

Mr.  Ellis.  We  had  felt  that  it  was  not  plain  and  should  be 
clarified. 

Senator  Norris.  It  seems  to  me  that  is  right.    The  person  against 
whom  you  are  proceeding  would  know  that  before  he  could  be  ex- 
pelled you  would  have  to  get  this  permission. 
Senator  Murphy  (reading) : 

Such  Commission  may  prescribe  that  such  association  or  corporation  shall 
have  and  retain  membership  and  privilejres,  with  or  without  imposing  condi- 
tions, or  it  may  permit  such  board  of  trade  immediately  to  bar  such  associa- 
tion or  cori)oration  from  membership  and  privileges. 

Mr.  Ellis.  Let  me  make  this  suggestion :  Would  the  trial  before 
the  Secretary — and  again  I  am  asking  questions  and  shouldn't,  but  I 
am  doubtful  whether  the  trial  before  the  Secretary  would  be  de  novo 
or  would  be  on  the  testimony  adduced  bef oi-e  the  board  ? 

Senator  Norris.  I  think  there  would  not  be  any  doubt  but  what  the 
member  that  you  allege  has  offended  would  have  a  right  to  produce 
his  evidence  before  the  Commission,  otherwise  there  would  not  be 

much  use. 

Senator  Murphy.  It  is  intended  that  it  shall  review  the  action  of 

the  board  of  trade. 

Senator  Hatch.  I  think  the  law  would  permit  you  to  take  your 
transcript  before  the  Commission,  because  that  is  the  basis  of  your 
request,  but  I  think  your  hearing  would  be  de  novo. 

Mr.  Ellis.  Then  we  are  met  with  this  proposition :  If  the  member 
against  whom  we  are  proceeding  adduced  no  evidence  at  all  before 
the  board,  we  might  have  perfectly  sufficient  evidence  to  exclude  him 
from  membership,  but  he  refused  to  introduce  a  thing,  and  we  would 
have  to  come  down  before  the  Secretary,  and  h^  would  spring  a  lot 
of  evidence  upon  us  which  we  had  never  heard  before. 
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Senator  Norris.  It  would  be  like  an  appeal  from  the  court  of  a 
justice  of  the  peace.  If  a  case  is  appealed,  it  is  taken  into  the  higher 
court,  where  it  is  tried  de  novo.  You  do  that  same  thing  in  any 
litigation  that  comes  up  under  any  law. 

Mr.  Ellis.  No,  Senator;  not  in  a  criminal  appeal;  no  additional 
evidence  can  be  adduced  in  a  reviewing  court. 

Senator  Norris.  No;  if  you  apply  it  to  a  criminal  proceeding,  the 
first  hearing  before  the  board  would  be  comparable  to  the;  preliminary 
hearing  that  takes  place.  The  defendant  has  a  right  to  offer  no  evi- 
dence whatever  if  he  so  wishes,  and  he  can  be  bound  over  to  the 
higher  court,  and  on  the  trial  he  then  can  introduce  any  evidence 
that  is  relevant. 

Mr.  Ellis.  Under  this  suggestion,  the  hearing  before  the  board  of 
trade  is  practically  an  inquest  to  determine  whether  or  not  there  shall 
be  a  trial  in  Washingcm,  and  he  board  of  trade  cannot  try  its  own 
offender. 

Senator  Hatch.  The  board  must  conduct  its  hearing  in  the  first 
instance  before  you  could  give  the  3  days'  notice.  You  couldn't  give 
the  notice  that  you  were  going  to  expel  tliis  member  before  the  com- 
plaint was  filed,  because  you  don't  know  whether  you  are  or  not. 

Mr.  Ellis.  You  have  clarified  the  matter  to  me  and  as  you  have 
now  clarified  it,  of  course,  we  would  hold  a  hearing  and  take  testi- 
mony and  then  take  the  evidence  down  to  the  Commission  and  ask 
leave  to  expel  the  member,  if  the  evidence  showed  that  he  was  guilty. 
I  should  think,  however,  that  it  ought  to  be  on  the  evidence  adduced 
before  the  Board,  that  the  member  ought  to  be  required  to  come  before 
the  Board  and  rebut  the  charges  just  like  in  any  civil  or  criminal  case, 
otherwise 

Senator  Murphy.  If  otherwise,  it  will  be  pro  forma  proceedings 
and  he  can  ignore  it  altogether,  assuming  that  the  set-up  is  against 
him,  and  that  he  hasn't  a  chance  anyhow. 

Mr.  Ellis.  Yes. 

Senator  Norris.  The  way  you  would  want  it  would  be  to  provide 
in  effect  that  this  Commission  here  is  going  to  act  like  the  Supreme 
Court  ? 

Mr.  Ellis.  That  is  it  exactly. 

Senator  Norris.  I  doubt  whether  that  is  the  intention  really  of  the 
act  to  do  that.  The  explanation  seems  to  me  to  be  clear  that  this 
Commission  should  act  under  the  evidence.  Of  course,  it  might  result 
and  probably  would  in  most  cases  in  the  offending  member  offering 
all  the  evidence  he  expected  to  relyon  in  the  original  case  and  bring- 
ing it  then  before  the  Commission  on  the  record  that  was  made.  That 
is  possible  and  probably  would  be  the  usual  practice. 

Senator  Murphy.  Do  you  think  we  ought  to  specify  that  in  the 
act,  Senator? 

Senator  Norris.  Oh,  no;  I  shouldn't  think  so.  I  wouldn't  want  to 
take  away  from  the  offending  member  the  right  to  have  a  trial,  if  he 
wanted  to  have  it,  before  the  Commission,  any  more  than  I  would 

want 

Senator  Murphy  l(interposing).  Still,  if  he  had  a  trial  before  tlie 
Commission  on  the  basis  of  the  record  as  presented ■ 

Senator  Norris  (interposing).  It  would  require  him  to  produce  all 
his  evidence  in  a  different  place. 


Senator  Murphy.  I  was  thinking  that  the  original  hearing  before 
the  board  of  trade  wouldn't  amount  to  anything;  he  probably 
wouldn't  present  any  evidence  at  all. 

Senator  Norris.  I  don't  know ;  I  am  inclined  to  think  that  evidence 
would  be  presented,  as  a  rule.  I  am  thinking  of  the  experience  that 
every  lawyer  has.  Maybe  you  haven't  had  it;  maybe  you  haven't 
tried  cases  before  the  justice  of  the  peace  [laughter],  but  the  ordi- 
nary lawyer  has,  and  I  know  that  the  practice  almost  universally  is 
that  you  try  your  case  just  as  hard  there  as  you  do  in  court  anywhere; 
and  if  either  party  is  not  satisfied  with  tHie  result  of  it,  there  is  a 
provision  in  the  statute  for  an  appeal  to  a  court  of  general  jurisdic- 
tion, usually  called  district  courts  or  circuit  courts,  or  whatever  the 
statute  may  call  them,  and  there  you  try  the  case  de  novo  and  go  over 
all  the  same  ground  again  and  either  party  has  the  benefit  of  any  new 
evidence  that  may  be  suggested  by  the  first  trial. 

Senator  Murphy.  The  question  is  whether  the  co-ops  would  look 
upon  this  trial  before  the  board  of  trade  as  a  kangeroo  court  rather 
than  a  justice  of  the  peace  court.     [Laughter.] 

Senator  Norris.  They  might  look  at  it  as  a  prejudiced  court.  They 
might  say,  "The  board  of  trade  has  made  charges  against  us  and  the 
board  of  trade  has  tried  us,  but  we  are  not  willing  to  let  that  be  final. 
We  want  to  try  it  in  an  unprejudiced  court." 

Senator  Murphy.  As  I  understand  it,  the  board  of  trade  doesn't 
want  anybody  to  be  prosecuting  witness,  judge,  and  jury.  [Laughter.] 
Mr.  Ellis.  Let  me  make  a  suggestion  with  reference  to  the  Sena- 
tor's statement  about  the  trial  before  the  justice  of  the  peace.  I  have 
had  a  lot  of  them.  However,  I  think  the  board  of  trade  at  its  trials 
occupies  a  little  different  position  from  the  justice  of  the  peace,  for 
this  reason :  The  courts  have  held  time  and  time  again  that  the  action 
of  the  board  on  its  own  membership,  which  it  is  given  by  special  charter 
that  right  to  try  its  own  members  and  exclude  them,  is  something 
with  which  the  courts  won't  interfere  at  all.  It  is  quite  a  preroga- 
tive, and  one  of  which  we  are  very  proud  and  exercise  with  care. 
Just  as  the  chairman  said,  I  think  you  are  not  only  relegating  those 
trials  to  the  status  of  a  trial  before  a  justice  of  the  peace,  but  to  that 
of  a  kangaroo  court. 

Senator  Capper.  Where  do  you  get  that  right  in  your  charter? 
Mr.  Ellis.  From  the  State  of  Illinois.    It  has  given  us  complete 
jurisdiction  over  our  own  members  to  try  and  expel  them. 

Senator  Shipstead.  You  have  a  right  to  take  them  for  a  ride  if  you 
want  to? 
Mr.  Ellis.  That  is  right. 
Senator  Hatch.  Would  this  be  the  only  exception  under  your 

rules  ? 

Mr.  Ellis..  That  is  right. 

Senator  Hatch.  That  would  be  the  only  case  in  which  you  could 

not  expel? 

Mr.  Ellis.  Yes.  We  are  perfectly  willing,  if  we  are  allowed  to 
have  the  trial,  with  the  member  under  charges  having  the  right  to 
call  witnesses  and  be  heard  fully,  to  have  that  record  go  as  it  does  in 
trials  before  justices  of  the  peace 

Senator  Norris  (interposing).  It  seems  to  me  we  have  got  a  very 
clear  understanding  of  what  the  difference  is.    We  might  pass  on. 
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Mr.  Ellis.  There  is  one  other  very  important  point  under  this  sec- 
tion that  I  can  mention  very  briefly.  Whenever  a  member  of  the 
board  of  trade  becomes  insolvent  it  is  necessary  to  have  him  stop 
trading  immediately.  Otherwise  he  could  continue  to  make  contracts 
and  throw  the  whole  machinery  out  of  pear.  Kecently  we  had  a 
member  who  became  insolvent  and  a  court  entered  an  order  which  we 
felt  might  allow  him  to  continue  trading — this  was  under  77B, 
the  Bankruptcy  Act,  which  has  never  l>een  passed  upon.  The  board 
of  trade  cannot  continue  operations  if  one  of  its  members  becomes 
insolvent,  and  it  matters  not  whether  it  is  a  coop,  or  anyone  else. 
That  act  makes  no  provision  for  a  cooperative  association  that  fails 
to  meet  its  obligations  or  that  might  fail  to  meet  its  obligations. 
I  think  a  cooperative  or  anybody  else  should  be  excluded  from  the 
board  of  trade  in  the  case  of  insolvency,  and  if  there  were  an  ai^peal 
there  should  be  an  exception  in  the  case  of  insolvency  or  inability 
to  meet  commitments.  Otherwise,  in  the  3  days  allowed  by  this 
section,  while  we  were  seeking  permission  to  expel  the  member,  the 
board  would  have  to  close  its  doors. 

Senator  Hatch.  Your  amendment  takes  care  of  that  in  the  last 
sentence,  I  think. 

Mr.  Ellis.  Yes,  sir. 

Senator  Norris.  Read  it,  please. 

Mr.  Ellis  (reading) : 

Nothing  herein  contained  shall  prevent  or  be  construed  to  prevent  a  board  of 
trade  from  summarily  suspending  from  membership  in  and  all  privileges  ou  such 
board  of  trade  any  cooperative  association  of  producers  which  is  or  shall  be 
unable  to  meet  its  financial  obligations  or  is  or  shall  be  insolvent. 

Senator  Shipstead.  That  applies  to  eveiy  member? 

Senator  Norris  It  already  applies  to  everybody  except  coopera- 
tives. 

Senator  Murphy.  After  this  discussion,  would  you  want  to  reform! 
your  suggested  amendment? 

Mr.  Ellis.  I  should  like  to  do  that. 

Mr.  Sturtevant.  I  can  file  it  right  now. 

Senator  Murphy.  You  did  not  understand.  I  said  the  suggested 
revision  of  the  amendment. 

Senator  Norris.  The  amendment  on  the  insolvency  matter  would 
be  provided  by  the  sentence  you  just  read. 

Senator  Murphy.  He  may  desire  to  submit  a  modified  amendment 
otherwise.    I  suggest  you  separate  them. 

Mr.  Sturtevant.  Will  you  present  to  the  committee  the  suggestion 
we  ask  for  as  to  legalization  of  contracts? 

Mr.  Ellis.  On  page  13,  after  line  2,  add  the  following  new  sub- 
paragraph : 

Any  contract  for  the  purchase  or  sale  of  any  commodity  for  future  delivery 
made  on  or  subject  to  the  rules  of  a  contract  market  by  or  through  a  futures 
commission  merchant  in  conformity  with  this  act  shall  be  valid  and  enforceable 
in  all  jurisdictions. 

The  reason  for  that  is  that  if  this  amendment  passes  the  boards  of 
trade  will  be  so  regulated  that  Congress,  the  Federal  Government, 
should  legalize  those  contracts;  whereas  now  each  State  has  laid 
down  varying  rules  as  to  whether  futures  contracts  are  legal  and 
enforceable  or  whether  they  are  gambling  or  not  gambling.  These 
additional  safeguards  we  have  thrown  about  the  handling  of  futures 
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<jontracts  and  we  should  like  very  much  to  have  Congress  legalize 
them  so  that  there  will  be  one  rule  applied  to  them  throughout  the 

United  States.  i  •   j  o 

Senator  Capper.  Who  would  likely  oppose  a  position  of  that  kind? 

Mr.  Ellis.  Senator,  I  don't  believe  anybody  would  oppose  it.  I 
am  not  sure  whether  there  are  any  opponents  here  or  not.  I  believe 
the  Grain  Futures  Administration  is  not  itself  opposed  to  that 
amendment.     That  is  my  understanding. 

Senator  Hatch.  It  will  be  opposed  by  all  persons  who  oppose  the 
principle  of  trading  in  futures. 

Mr.  Sturtevant.  The  next  point  we  wish  to  present  to  you,  Mr. 
Chairman  and  members  of  the  committee,  relates  to  page  10  of  the 
act,  beginning  at  line  16,  paragraph  2.  This  is  the  proposed  provi- 
sion of  the  act  which  requires  commission  merchants  to  segregate  or 
treat  as  trust  funds  the  funds  of  customers.  We  assume  that  that  is 
for  the  purpose  of  protecting  the  customer,  so  that  he  may  be  sure 
of  getting  his  money  back.  With  that  principle  we  have  no  quarrel 
and  we  are  perfectly  willing  that  an  act  should  be  drawn  which  shall 
correct  whatever  evil  practices  may  exist  and  which  will  protect 
the  customers'  money.  We  do  think  that  the  method  proposed  is  im- 
practical and  unworkable  and  Mr.  Uhlmann  will  proceed. 

STATEMENT  OP  RICHARD  E.  UHLMANN,  PRESIDENT  OP  THE 
CHICAGO  BOARD  OF  TRADE  CLEARING  CORPORATION,  CHI- 
CAGO,  ELL. 

Mr.  Uhlmann.  My  name  is  Richard  F.  Uhlmann ;  my  home  is  in 
Chicago;  I  am  president  of  the  Chicago  Board  of  Trade  Clearing 
Corporation,  which  is  the  financial  arm  of  the  institution.  I  am  also 
secretary  of  the  Uhlmann  Grain  Co.  We  operate  warehouses  at 
terminal  markets.  We  handle  grain,  we  distribute  it.  In  former 
times  we  were  exporters  and,  in  fact,  handled  practically  every  phase 
of  the  grain  business  in  the  country. 

Mr.  Chairman  and  Senators,  I  desire  to  address  myself  to  article 
II  of  section  4  (d),  on  page  10,  line  16  to  25,  and  page  11,  line  1 
to  line  11.  The  very  evident  intention  of  this  article  is  that  a  futures 
commission  merchant  shall  by  its  formula  keep  himself  at  all  times 
in  a  position  of  ability  to  liquidate  all  of  his  obligations  to  his  cus- 
tomers, with  which  intention  my  associates  and  I  are  heartily  in 
accord.  It  is  my  personal  opinion  and  the  opinion  of  other  prac- 
tical commission  merchants  with  whom  I  have  discussed  this  article 
that  it  is  practically  unworkable,  uneconomic,  and  does  not  afford  to 
the  customer  the  security  which  it  evidently  intends.  I  will  first 
touch  upon  its  practical  unworkability ;  the  language  of  lines  16  to  21, 
and  part  of  line  22  on  page  10,  provide  that  a  commission  merchant 
shall  treat  and  deal  with  all  money  securities  and  property  received 
from  a  customer  to  secure  the  trades  or  contracts  of  the  customer  as 
belonging  to  the  customer.  I  have  been  advised  by  counsel  that  dis- 
creet interpretation  of  this  language  should  cause  the  commission 
merchant  to  consider  himself  as  being  practically  in  a  trust  relation- 
ship to  the  customer  on  such  money,  security,  and  property. 

In  considering  this  article  I  have  discussed  with  Chicago  bankers 
the  feasibility  of  handling  customers'  funds  under  a  trust  arrange- 
ment and  have  been  advised  that  it  is  wholly  impractical  and  impos- 
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sible  to  create  a  trust  relationship  for  funds  so  entrusted  to  the  com- 
mission merchant.  They  have  also  advised  that  if  there  were  a 
segregation  of  these  funds  into  a  separate  bank  account,  such  funds 
would  not  in  event  of  insolvency  be  availal)le  to  any  customer,  and  if 
the  commission  merchant  had  borrowings  from  the  bank  that  were 
partly  secured  or  wholly  unsecured  the  bank  would  appropriate  for 
its  protection  such  part  of  such  segregated  deposits  as  was  necessary 
to  liquidate  the  borrowers  partly  secured  and  unsecured  indebtedness 
to  the  bank. 

Our  counsel  advises  me  that  in  the  event  of  insolvency  it  is  ex- 
tremely doubtful  that  the  customer  could  sustain  the  position  of  a 
preferred  creditor  for  any  part  of  the  segregated  bank  account. 

For  the  reasons  I  have  given  I  am  convinced  that  su(!h  a  plan  of 
segregation  is  ineffective  for  the  customer's  protection  and  is  there- 
fore impractical  and  uneconomic,  and  that  the  intended  protection 
to  the  customer  is  not  in  fact  afforded. 

On  page  10,  beginning  with  line  22  and  continuing  to  the  first 
colon  of  line  1,  page  11,  this  article  provides  that  money,  securities, 
and  property  deposited  by  a  customer  with  a  commission  merchant 
shall  not  be  used  to  margin  or  guarantee  the  trades  of  another  cus- 
tomer or  to  secure  or  extend  credit  to  another  customer. 

Insofar  as  the  grain-exchange  members  are  concerned,  this  provi- 
sion is  fully  met  by  rules  and  the  detailed  checks  on  members'  finan- 
cial conditions  by  the  business  conduct  committee's  auditors.  Begin- 
ning with  the  word  "provided",  on  line  1,  [)age  11,  to  line  11,  page  11 » 
certain  apparent  flexibility  is  given  to  the  commission  merchant  in 
the  use  of  customers'  money,  securities,  and  property,  but  notwith- 
standing the  apparent  flexibility  of  this  language,  our  counsel  advises 
me,  as  previously  quoted,  that  discretion  should  cause  the  commission 
merchant  to  maintain  a  trust  relationship  which  I  previously  i)ointed 
out  as  impractical. 

Since  coming  to  Washington  I  have  read  and  considered  a  type- 
written copy  of  what  I  am  told  may  be  offered  as  a  substitute  for 
article  2,  section  4  (d).  This  also  requires  that  customers'  money 
must  be  treated  as  belonging  to  the  customer,  and  is  therefore  im- 
practical because  of  its  implied  trust  relationship,  as  I  have  pre- 
viously outlined.  It  more  definitely  provides  for  the  segregation  of 
customers'  funds,  but  even  so,  in  my  opinion  it  does  not  afford  the 
customer  the  protection  intended  for  the  reasons  I  have  given  in 
discussing  article  2  as  written  in  the  proposed  bill.  It  also  provides 
for  some  apparent  flexibility,  but  again  it  meets  our  counsel's  opin- 
ion that  a  trust  relationship  is  implied,  which  I  believe  to  be  imprac- 
tical. In  the  beginning  of  my  statement  I  stated  that  my  associates 
and  I  are  heartily  in  accord  with  the  intention  expressed  or  implied 
in  article  2  of  section  4  (d)  that  the  commission  mercliant  shall  at 
all  times  be  in  financial  position  to  liquidate  his  obligations  to  his 
customers.  Therefore,  if  there  is  to  be  legislative  action  to  this  end, 
we  desire  that  it  be  practical,  economic,  and  genuinely  protective  of 
the  customer.  In  order  that  we  might  offer  for  your  consideration 
suggestion  that  would  fully  meet  these  conditions,  we  have,  during 
the  past  6  days,  had  frequent  discussions  with  accountants,  lawyers, 
commission  merchants,  and  the  staff  of  the  Grain  Futures  Adminis- 
tration to  obtain  the  benefit  of  their  counsel  in  drafting  such  sugges- 
tions, and  I  now  offer  you  a  suggested  substitute  for  artic^le  2,  section 


4  (d),  which  has  been  carefully  prepared  by  experienced,  technical, 
and  practical  men,  and  which  we  sincerely  believe  to  be  practical, 
economical,  and  genuinely  protective  of  the  customer. 

Senator  Murphy.  Did  I  understand  you  to  say  that  this  amend- 
ment you  are  about  to  suggest  has  the  endorsement  of  the  Gram 
Futures  Administration?  . 

Mr.  Uhlmann.  I  wouldn't  go  so  far  as  to  say  that,  Mr.  Chairman. 
We  have  discussed  this  in  several  meetings,  but  we  can't  speak  their 

minds.  .  .v,  ^ 

Senator  Shipstead.  Have  you  a  copy  of  that  amendment  that  you 

proposed?  /*       j?        u 

Mr.  Uhlmann.  The  proposed  amendment  I  now  offer   for  the 

record.    I  have  it  here. 

Senator  Capper.  What  does  it  do  ? 

Mr.  Uhlmann.  We  have  agreed  that  we  must  at  all  times  keep 
ourselves  liquid,  and  we  want  to  do  it  in  a  manner  that  we  think  will 
at  all  times  safeguard  the  interests  of  the  customer. 

Mr.  Sturtevant.  Might  we  have  that  amendment  read? 

Mr.  Uhlmann.  I  have  it  here,  if  you  would  like  it  read. 

Senator  Murphy.  Go  ahead  and  read  it. 

Senator  Norris.  That  commences  on  line  16,  page  10,  does  it  not! 

Mr.  Uhlmann.  I  would  like  to  have  a  draft  of  the  law.  I  know  it 
almost  by  heart,  but 

Senator  Norris.  In  other  words,  you  strike  out,  on  page  10,  be- 
ginning with  line  16,  all  down  through  and  including  line  14  on  page 

11? 
Mr.  Uhlmann.  That  is  correct. 

Senator  Norris.  And  insert  this  proposal  in  lieu  of  it? 
Mr.  Uhlmann.  That  is  correct. 
Senator  Norris.  All  right;  read  it. 
Mr.  Uhlmann  (reading) : 

Such  person,  whether  a  member  or  a  nonmember  of  a  contract  market,  shall 
at  all  times  have  and  keep  available  for  the  liquidation  of  all  customers' 
accounts  and  all  other  current  liabilities  (a)  money  in  cash  or  on  deposit  with 
a  bank  or  tnist  company;  (b)  or  money  and/or  approved  securities  with  a 
clearing  organization  of  a  future  exchange  or  a  national  securities  exchange. 

Senator  Murphy.  Who  will  approve  these  securities? 

Mr.  Uhlmann.  Mr.  Chairman,  at  the  present  time  on  boards  of 
trade  we  are  required,  according  to  the  size  of  our  business,  to  buy 
capital  stock  of  the  clearing  corporation.  That  stock  is  endorsed 
and  left  with  the  corporation  as  collateral,  and  we  use  that  as  part 
of  our  market  in  protecting  open  trades. 

Senator  Mukphy.  Proceed. 

Mr.  Uhlmann  (reading)  : 

(c)  Or  on  deposit  with  a  member  of  a  futures  exchange  or  a  national  securi- 
ties exchange  when  the  deposits  with  such  member  are  to  secure  such  person's 
transactions  with  such  member;  (d)  or  stock  of  a  clearing  organization  of  a 
futures  exchange  or  a  national  securities  exchange  to  the  extent  that  such 
stock  is  accepted  by  such  clearing  organization  for  margin  puri)oses;  (e)  and/or 
approved  securities  and/or  approved  properties  the  current  loan  value  of  which, 
combined  with  items  (a),  (b),  (c),  and  (d),  shall  at  all  times  equal  or  exceed 
the  equities  in  all  customers'  accounts  and  all  other  current  liabilities.  Ap- 
proved securities  and  approvetl  properties  shall  consist  of  the  following: 

(a)  Securities  which  are  direct  obligations  of  or  obligations  guaranteed  as 
to  principal  or  interest  by  the  United  States;  suth  securities  issued  or  guar- 
anteed by  c*orporations  in  which  the  United   States  has  a  dircx^t  or  indirect 
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interest  as  shall  be  designated  for  exemption  bj-  the  Secretary  of  the  Treasury 
as  necessary  or  appropriate  in  the  public  interest  or  for  the  protection  of 
investors. 

Senator  Murphy.  Would  you  specify  a  few  such,  organizations 
now? 

Mr.  Uhlmann.  Mr.  Chairman,  we  had  in  mind  simply  Federal 
liens,  treasurer's  certificates,  and  so  forth. 

Senator  Murphy.  Federal  obligations? 

Mr.  Uhlmann.  Federal  obligations ;  and  I  think  this  is  the  i)hrase- 
ology  generally  used  [reading]  : 

(b)  Securities  which  are  direct  obligations  of  or  obligations  guaranteed  as  to 
principal  or  interest  by  a  State  or  any  political  subdivision  thereof  or  any 
agency  or  instrumentality  of  a  State  or  any  political  subdivision  thereof  or  any 
municipal  corporate  instrumentality  of  one  or  more  States. 

(c)  Securities  listed  on  a  national  securities  ♦'xchange. 

(d)  Warehouse  receipts  or  bills  of  lading  covering  property  traded  in  on  a 
futures  exchange. 

(e)  Other  securities  to  the  extent  a  National  or  State  bank  has  current  loans 
outstanding  to  such  person  on  such  other  securities  as  collateral. 

Senator  Murphy.  That  subparagraph  (e)  says,  "Other  securities 
to  the  extent  a  National  or  State  bank  has  current  loans  outstanding 
to  such  person  on  such  other  securities  as  collateral."  Just  what 
does  that  mean? 

Mr.  Uhlmann.  We  intend  to  put  this  to  a  test.  There  is  some 
very  fine  collateral  which  is  not  quoted  on  national  exchjinges,  and  in 
order  to  test  the  actual  value  of  that  collateral  we  require  that  it  be 
taken  to  a  bank  and  loaned  again. 

Senator  Murphy.  Perhaps  that  language  could  be  clarified.  It  is 
not  quite  clear  as  it  is.     Proceed,  please. 

Mr.  Uhlmann  (reading)  : 

(f)  Accounts  and  bills  receivable  fully  secured  by  the  deposit  with  such 
person  of  approved  securities  or  property  of  the  class  or  classt's  enumerated 
above. 

Senator  Murphy.  Do  you  get  much  collateral  other  than  cash  in 
connection  with  your  business? 

Mr.  Uhlmann.  We  do  at  times;  yes,  sir. 

Senator  Murphy.  I  suppose  it  is  your  practice  to  put  uj)  your  stock 
in  this  national  association  with  that? 

Mr.  Uhlmann.  With  the  clearing  organization.  We  are  only  per- 
mitted, according  to  the  present  bylaws,  to  put  up  either  cash  or  in 
lieu  thereof  Government  obligations,  either  at  par  or  at  current  mar- 
ket value,  whichever  is  lower. 

Senator  Murphy.  Can  you  put  up  your  stock  in  that  association? 

Mr.  Uhlmann.  It  is  up  at  all  times  and  applies  toward  margin. 
It  is  endorsed  over 

Senator  Murphy  (interposing).  That  is  the  whole  function  of  that 
corporation  in  which  you  have  the  stock  really,  is  it? 

Mr.  Uhlmann.  The  clearing  house  is  the  mechanical  end  of  the 
business ;  it  functions  to  clear  all  trades. 

Senator  Murphy.  I  understand;  but  are  you  always  in  debt  to  it? 

Mr.  Uhlmann.  No  ;  you  might  have  a  profit  with  it.  Each  night 
you  pay  or  collect,  as  the  case  may  be,  on  trades  made  for  that  day. 
Trades  are  kept  to  the  market  with  the  clearing  house,  and  in  addi- 


tion to  that  we  have  original  margin,  which  is  deposited  for  the 
account  of  the  clearing  house  with  the  bank  that  falls  under  the 

limitations  we  prescrihfe.  .,.     i  ,         -i-ir 

Senator  Capper.  In  what  respect  does  the  plan  outlined  here  ditler 
from  the  practice  followed  at  this  time  on  the  board  of  trade? 

Mr.  Uhlmann.  For  the  average  house  it  wouldn't  differ  at  all. 
We  simply  feel  that  this  would  put  everyone  on  an  even  footing.  We 
figure  that  as  long  as  every  commission  house  has  at  all  times  either 
cash  or  in  lieu  of  cash  Government  bonds,  municipals,  bills  of  lading, 
which  are  quickly  and  easily  convertible  into  cash,  that  the  house  is 
liquid  and  can  pay  off  its  customers  the  same  as  a  bank  could,  except 
that  we  go  further,  we  could  pay  them  off  on  5  mmutes  notice. 
Senator  Murphy.  You  recently  had  a  big  failure  out  there? 
Mr.  Uhlmann.  Yes,  sir. 

Senator  Murphy.  Why  did  that  concern  fail  ? 

Mr.  Uhlmann.  Mr.  Chairman,  I  could  give  you  a  much  longer 

story  than  I  want  to  give  you  here.    My  father  helped  organize  that 

firm  in  1901  and  was  with  them  for  33  years  in  its  old  form,  and  I 

would  rather  not  state   it   for  the  record.    I  have   my  personal 

opinion.    I  would  say . 

Senator  Murphy.  My  inquiry  related  to  the  question  of  the  col- 
lateral to  secure  the  trader's  customers. 
Mr.  Sturtev*ant.  May  I  be  permitted  to  answer  that  question! 
Senator  Murphy.  Whoever  can  answer  it  may  do  so. 
Mr.  Sturtevant.  Mr.  Chairman,  I  happened  to  be  the  chairman  of 
the  committee  that  investigated  the  affairs  of  the  Rosenbaum  Grain 
Corporation.    I  can  say  to  you  definitely  and  very  briefly  that  the 
failure  was  caused  by  the  fact  that  they  had  on  file  statements  which 
the  Chicago  Board  of  Trade  auditors  found  did  not  correctly  reflect 
the  condition  of  the  company,  and  those  statements  had  been  incor- 
rect for  a  period  of  years. 

Senator  Murphy.' I  seem  to  remember  that  one  of  your  witnesses 
said  your  committee  on  discipline  has  been  functioning  diligently  the 

last  2  years. 

Mr.  Sturtevant.  Yes,  sir.     [Laughter.] 

Senator  Murphy.  And  your  auditors  have  also  been  on  the  job 
and  going  into  the  books  of  your  members  ? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  Hadn't  they  gotten  around  to  these  folks  yet  ? 

Mr.  Sturtevant.  Yes,  sir;  but  it  has  been  our  custom  heretofore 
to  accept  a  certified  public  accountant's  statement  at  face  value,  but 
we  are  doing  so  no  longer.    Up  to  that  time,  we  did  that,  just  as 

banks  did. 

Senator  Murphy.  The  certified   public    accountant's    statements 

were  untrue  ? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  That  suggests  that  we  ought  to  follow  the  Brit- 
ish law  and  make  it  a  criminal  offense  for  a  certified  public  account- 
ant to  certify  to  an  account  that  is  untrue. 

Senator  Norris.  I  think  they  do  that  in  England. 

Senator  Murphy.  Yes ;  I  know  they  do  it  in  England.  Your  whole 
exchange  was  deceived  by  the  C.  P.  A.f 
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Mr.  Sturtevant.  Yes. 

Senator  Murphy.  How  are  you  going  to  set  a  fellow  to  watch  the 
C.  P.  A.'s? 

Mr.  Shurtevant.  Under  our  proposal,  that  company  would  have 
been  in  violation  of  this  law,  because  our  proposal  briefly  is  this: 
Instead  of  trying  to  segregate  customers'  funds  as  trust  funds,  we 
seek  to  place  the  commission  merchant  in  the  same  position  as  a  bank 
who  accepts  deposits  after  it  is  insolvent.  In  other  words,  if  a  com- 
mission merchant  under  our  proposal  accepted  funds,  and  they  were 
at  the  time  insolvent,  they  would  be  in  violation  of  the  law,  and  the 
minute  they  became  insolvent  they  should  stop  and  close  their  doors. 

Senator  Murphy.  That  C.  P.  A.  is  free  today  to  go  and  ply  his 
trade,  is  he  not? 

Mr.  Sturtevant.  So  far  as  I  know. 

Senator  Murphy.  Unless  you  get  his  permit  from  the  State  revoked. 

Mr.  Sturtevant.  So  far  as  I  know. 

Senator  Murphy.  The  State  gives  him  a  permit  to  work? 

Senator  Norris.  What  I  want  to  ask  you  hasn't  anything  to  do  with 


this  that  I  know  of,  but  relates  to  the  matter  the  chairman  is  bringing 
out.  What  happened  to  the  public  accountant  that  made  these  false 
statements — anything  ? 

Mr.  Sturtevant.  I  do  not  know. 

Senator  Shipstead.  What  happened  to  the  customers  ? 

Mr.  Sturtevant.  The  matter  is  still  in  the  bankruptcy  court. 

Senator  Shipstead.  They  will  lose  their  money  ? 

Mr.  Sturtevant.  Presumably. 

Senator  Norris.  There  will  be  some  g(K)d  attorneys'  f<>es. 

Mr.  Uhlmann.  Mr.  Chairman,  the  same  statement  we  accepted  was 
accepted  by  three  of  the  largest  banks  in  the  country,  and  on  it  each 
bank  loaned  $200,000  in  open  credit. 

Senator  Norris.  Did  the  banks  lose  their  money  in  those  cases? 

Mr.  Uhlmann.  I  am  afraid  they  will. 

Senator  Norris.  It  has  not  been  determined? 

Mr.  Uhlmann.  The  case  has  been  proceeding  for  the  last  year 
under  section  77  (b)  of  the  Bankruptcy  Act  and  is  still  pending. 

Senator  Shipstead.  What  is  the  name  of  the  company  f 

Mr.  Uhlmann.  Rosenbaum  Grain  Corporation. 

Senator  Norris.  I  would  like  to  ask  the  witness  some  questions  about 
the  proposed  amendment  he  has  just  read.  I  notice,  in  subsection  (c) , 
securities  listed  on  a  national  securities  exchange. 

Mr.  Uhlmann.  Yes,  sir. 

Senator  Norris.  Wouldn't  that  apply  to  all  securities  you  have 
enumerated  in  (a)  and  (b)  ? 

Mr.  Uhlmann.  No,  sir ;  it  would  not.  Securities  I  have  listed  under 
(a)  are  Federal  obligations;  those  under  (b)  are  what  are  commonly 
known  as  municipal  bonds;  and  in  (c)  we  had  in  mind,  to  the  largest 
extent,  securities  traded  in  on  the  New  York  Stock  Exchange  and 
other  similar  exchanges. 

Senator  Norris.  Are  municipal  bonds  listed? 

Mr.  Uhlmann.  I  don't  think  so. 

Senator  Norris.  I  was  only  asking  with  the  object  of  trying  to 
clarify  this  proposed  amendment.    You  have  got  quite  a  long  state- 


ment there  in  subsection  (b).  If  you  boil  that  down,  doesn't  it  mean 
that  they  are  municipal  securities?  a   t?   n 

Mr.  Uhlmann.  Senator,  it  was  the  language  used  m  the  b.  J^.  ^. 
and  language  which  we  thought  expressed,  as  well  as  we  could  ex- 
press it,  high-class  municipal  bonds.  -    u    u-  i. 

Senator  Norris.  It  doesn't  follow  that  they  would  have  to  be  high 

Mr.  Uhlmann.  We  assumed  that  the  S.   B.   C.   used  the  best 

^^Itor  Norris.  Just  take  the  language  now— maybe  it  does.  I  am 
only  seeking  information.  After  all,  it  seems  tx)  me  to  boil  down  to 
just  municipal  securities.  It  doesn't  follow  that  they  would  be  high 
class.    They  probably  would  be,  as  a  rule,  but  they  might  not  be. 

Mr.  Uhlmann.  May  I  call  your  attention  to  one  fact,  that  while 
everything  you  say  is  probably  correct— I  am  not  a  lawyer— we  have 
above  here  in  the  main  draft  of  our  statement  hmited  securities, 
"Approved  properties  the  current  loan  value  of  which  combined  , 
and  so  forth.     Under  that  we  think  we  have  a  pretty  fair  check. 

Senator  Norris.  However,  just  before  you  commence  to  enumerate 
them,  you  use  this  language,  "Approved  securities  and  approved 
properties  shall  consist  of  the  following",  and  then  you  enumerate 

Mr.  Uhlmann.  Our  language  was  intended  to  provide  that  money 
should  only  be  extended  to  the  extent  of  which  you  could  borrow 

Senator  Norris  (interposing).  I  think  that  is  all  right,  and  you 
are  probably  right  about  that ;  but  when  you  proceed  then  to  enumer- 
ate them,  you  have  in  (b)  securities  of  municipal  corporations. 
They  are  not  subdivided  or  classified.  You  might  have  a  municipal 
obligation  from  a  municipality  that  was  not  solvent. 

Mr.  Uhlmann.  Then,  of  course,  he  wouldn't  be  able  to  borrow 

against  it. 

Senator  Norris.  Under  this  you  could? 

Mr.  Uhlmann.  No;  because ,.      ,  , 

Senator  Norris  (interposing).  They  would  be  listed  properly  no 
matter  what  the  conditions  might  be? 

Mr.  Uhlmann.  We  have  limited  ourselves  according  to  the  above 
paragraph.  To  make  it  very  definite,  we  have  only  stated  here  what 
we  included  as  approved  securities  and  then  we  gave  this  list  of  five 
or  six  items  but  just  prior  to  that  we  stated  very  definitely  such 
property  according  to  the  current  loan  value.  The  current  loan  value 
of  a  municipal  varies. 

Senator  Norris.  Where  is  that?  .   .     ,  i 

Mr.  Uhlmann.  It  would  be  in  line  11  of  the  original  paragraph. 

Senator  Norris.  Yes;  but  that  comes  above  this  statement,  how- 
ever, where  you  say  approved  securities  and  approved  properties 
shall  consist  of  the  following. 

Mr.  Uhlmann.  That  is  correct,  and  then  we  have  listed,  to  make 
it  entirely  specific,  what  we  deem  to  be  those  approved  securities, 
and  we  have  said  that  those  approved  securities  may  only  be  used 
according  to  the  extent  and  loan  value.  If  the  loan  value  of  a 
defunct  municipal  bond  is  zero,  then  it  is  thrown  out. 
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Senator  Murphy.  Senator  Norris,  note  in  line  4,  "(li)  or  money 
and/or  approved  securities  with  a  clearing  organization."  What 
occurs  subsequently  in  the  second  to  the  last  line  of  that  paragraph 
IS  apparently  intended  to  be  a  tie-in  with  that,  "approved  securities 
and  approved  properties  shall  consist  of  the  following."  If  you 
want  to  get  away  from  the  possibility  of  cats  and  dogs  gomg  in  there 
as  collateral 

Mr.  Sturtevant.  We  are  willing  to  accept  any  suggestion  on  that. 

Senator  Murphy.  You  might  say  securities  acceptable  as  security 
with  a  bank,  or  something  like  that. 

Mr.  Sturtevant.  We  accepted  the  S.  E.  C.  definition,  thinking  it 
would  be  acceptable,  without  much  consideration. 

Mr.  Uhlmann.  The  language  of  subhead  (a)  and  (b)  with  respect 
to  Federal  issues  and  municipal  bonds. 

Senator  Norris.  I  am  not  objecting  to  the  language  lie  is  using 
there  is  subsections  (a)  and  (b).  My  only  suggestion  in  regard  to 
those  was  that  it  seemed  to  me  a  little  cumbersome  there  when  you 
might  say  it  in  one  sentence. 

Senator  Murphy.  It  seems  to  be  cumbersome  and  vet  he  says  he 
follows  in  the  language  of  (a)  and  (b)  that  of  the  Secuirties  Act. 

Mr.  Sturtevant.  Yes,  sir. 

Mr.  Uhlmann.  I  might  say,  when  I  drafted  it  originally  for  my 
own  purpose  I  had  it  in  the  language  which  you  and  I  discussed; 
but  I  felt  I  had  to  go  further,  and  after  consulting  counsel  we  put 
it  in  such  form  that  we  hoped  might  be  acceptable  and  still  meet  all 
requirements. 

Senator  Norris.  I  think  it  is  acceptable  and  I  am  not  abjecting  to 
it,  but  you  have  gone  clear  around  the  house  to  tell  something  that 
you  might  have  told  in  one  or  two  words,  it  seems  to  me.     [Laughter.] 

Senator  Murphy.  All  the  moneys  you  get  go  into  a  common  pot, 
and  as  a  margin  customer,  I  get  a  credit  on  my  account  in  the  ledger, 
that  is  the  way  you  proceed? 

Mr.  Uhlmann.  You  are  speaking  of  your  money  coming  into  the 
commission  house? 

Senator  Murphy.  Yes;  assume  I  have  an  open  trade  with  you. 

Mr.  Uhlmann.  That  is  correct. 

Senator  Murphy.  My  money  goes  in  as  a  margin  requirement,  and 
goes  into  a  common  pot? 

Mr.  Uhlmann.  Yes,  sir. 

Senator  Murphy.  If  there  is  anything  left,  I  get  it  if  I  guessed 
right.     [Laughter.] 

Mr.  Uhlmann.  Mr.  Chairman,  I  will  just  state  that  I  have  to  lose 
all  my  monev  before  you  lose  a  cent  of  yours. 

Senator  Murphy.  Yes;  you  have  some  stock  in  the  clearing  house 
company. 

Mr.  Uhlmann.  I  have  stock  in  the  Uhlmann  Grain  Co. 

Senator  Murphy.  Your  stock  in  the  Uhlmann  Grain  Co.  is  issued 
to  get  stock  of  the  clearing  house? 

Mr.  Uhlmann.  No,  sir;  it  has  nothing  to  do  with  it. 

Senator  Murphy.  That  is  separate  and  distinct  ? 

Mr.  Uhlmann.  It  is  just  as  separate  as  Sears,  Roebuck. 

Senator  Murphy.  Do  you  put  up  your  stock  in  the  Uhhaan  Grain 
Co.  with  the  clearing  house  as  collateral  ? 


Mr.  Uhlmann.  No,  sir;  my  stock  is  in  my  own  securities  box  for 
my  own  use. 

Senator  Murphy.  That  is  a  corporation? 
Mr.  Uhlmann.  That  is  correct. 

Senator  Murphy.  You  wouldn't  declare  a  dividend  on  it  overnight 
and  leave  us  holding  the  bag  the  next  day  ? 

Mr.  Uhlmann.  In  Illinois,  we  can  only  declare  those  out  of  sur- 
plus.    [Laughter.] 

Senator  Hatch.  Mr.  Uhlmann,  as  I  understood  your  statement, 
you  stated  that  you  objected  to  the  language  of  this  bill  because  it 
was  not  practicable  and  did  not  attain  the  end  sought. 

Mr.  Uhlmann.  That  is  correct. 

Senator  Hatch.  From  the  standpoint  of  the  commission  merchant 
is  it  practicable  and  workable  ? 

Mr.  Uhlmann.  The  way  it  is  written  now  ? 

Senator  Hatch.  Yes. 

Mr.  Uhlmann.  I  wouldn't  want  to  state,  but  T  think  not.  We  have 
been  here  6  or  7  days  and  we  have  been  wrangling  between  account- 
ants and  attorneys,  and  I  don't  think  any  two  have  come  to  the  same 
conclusion  as  to  what  the  bill  really  meant.  I  am  not  saying  that  in 
a  way  to  find  fault  with  whoever  wrote  it,  but  I  honestly  don't  un- 
derstand it  and  I  have  tried  to  study  it. 

Senator  Norris.  That  is  the  trouble  with  our  laws.  There  doesn't 
anybody  understand  them  until  the  court  gets  through  with  them, 
and  then  the  only  understanding  we  have  is  that  the  court  doesn't 
understand  them.     [Laughter.] 

Mr.  Uhlmann.  I  wouldn't  undertake  to  answer  that.     [Laughter.] 

Senator  Murphy.  You  stop  at  the  threshhold  of  the  courts. 
[Laughter.] 

Have  you  covered  all  you  are  going  to  say,  Mr.  Uhlmann  ? 

Mr.  Uhlmann.  I  think  so.  I  will  say  in  a  closing  way  that  what 
we  seek  is  what  you  people  seek.  We  want  safety ;  and  I  know  that 
as  president  of  the  Clearing  Corporation  it  gives  me  a  great  deal  less 
to  worry  about  to  know  that  everyone  of  our  members  is  in  good 
standing,  and  I  think  we  are  agreed  on  the  idea  that  it  is  for  the 
best  interest  of  the  trade  for  us  to  feel  that  every  house  must  always 
have  in  its  treasury  sufficient  cash,  or  something  in  lieu  thereof,  to 
pay  everyone  off  when  money  is  wanted. 

Mr.  Sturtevant.  May  I  have  30  seconds,  Mr.  Chairman  ?  I  made 
a  very  broad  statement  in  connection  with  the  auditors  in  connection 
with  the  Rosenbaum  Grain  Corporation.  I  want  it  noted  that  that 
is  my  opinion  and  that  it  is  not  a  statement  of  fact.  Inasmuch  as 
the  case  has  been  mentioned,  I  would  like  to  have  it  in  the  record 
that  the  company  itself  and  the  head  of  the  organization  were  ex- 
pelled from  our  organization  as  a  result  of  the  proceedings. 

I  next  call  your  attention  to  pages  8  and  9  of  the  act.  These  are 
provisions  of  the  act  which  seek  to  prevent  cheating  and  defrauding, 
deceiving,  and  bucketing,  and  so  forth.  We  have  one  technical  objec- 
tion to  paragraph  (D)  on  page  8  and  the  same  objection  to  paragraph 
(A),  commencing  on  line  10  on  page  9. 

Referring  to  cross  trades,  the  situation  is  this:  It  sometimes  hap- 
pens that  a  commission  house,  such  as  my  own,  having  several  traders 
in  the  pit  and  many  orders  coming  in  fast,  which  are  telephoned  over 
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to  the  pit  by  five  or  six  boys,  that  an  order  to  buy  and  an  order  to 
sell  will  reach  two  brokers,  each  of  whom  is  acting  for  us,  and  they 
unknowingly  and  unwillingly  will  buy  from  the  other  representative 
of  the  same  house,  and  at  the  end  of  the  day  we  find  ourselves  on 
both  sides  of  that  trade.  We  offer  as  an  amendment,  to  be  added 
at  the  end  of  paragraph  (D),  line  26,  page  8,  and  at  the  end  of 
paragraph  (A),  line  13,  on  page  9,  the  following: 

Provided,  That  on  transactions  where  brokers,  as  agents  for  their  members, 
meet  in  the  execution  of  orders  in  the  open  market,  and  without  prearrange- 
ment  unintentionally  consummate  a  contract  for  one  and  the  same  clearing 
member  principal,  such  transactions  shall  not  be  in  violation  of  this  act. 

Senator  Norris.  You  offer  that  amend ment  in  two  places? 

Mr.  Sturtevant.  Yes;  because  the  definition  of  cross  trades  and 
the  person  becoming  the  buyer  and  seller  are  synonymous  to  our 
minds  so  we  think  we  are  in  trouble  on  both  sections.  These  brokers 
are  not  in  our  employ  in  the  sense  that  they  are  on  our  pay  roll. 
They  are  independent  brokers  who  have  no  interest  in  the  trade 
other  than  collecting  their  commissions  and  all  our  orders  go  to 
men  of  that  class  who  are  independent  and  live  by  their  commissions 
only  and  take  such  orders  as  we  and  other  commission  houses  give 
them. 

Senator  Murpht.  It  is  the  men  in  the  pit? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  You  get  these  orders  from  your  clients  and  send 
them  right  out  to  them  and  you  don't  know  what  you  have  before 
the  day  is  over? 

Mr.  Sturtevant.  That  is  the  idea,  and  we  may  find  ourselves  at 
the  end  of  the  day  as  being  on  both  sides  of  the  same  trade.  We 
execute  these  orders  very  rapidly.  They  go  through  in  a  fraction  of 
a  minute.  A  man  gets  an  order  to  buy  and  the  other  man  gets  an 
order  to  sell  and  neither  has  any  idea  who  the  real  principal  is, 
even  though  it  comes  from  the  same  commission  house. 

Senator  Norris.  This  suggested  amendment  is  to  relieve  that 
situation  ? 

!Mr.  Sturtevant.  Only  that,  sir. 

Senator  Murphy.  One  of  your  brokers  might  buy  the  very  selling 
order  that  you  sent  down? 

Mr.  Sturtevant.  Yes,  sir;  not  only  that,  but  they  very  often  do. 

Senator  Murphy.  Of  course,  this  says,  "or  willfully,  knowingly, 
and  without  the  prior  consent  of  such  person." 

Mr.  SauRTEVANT.  Willfully  and  knowingly  is  omitted  from  the 
other  paragraph. 

Senator  Murphy.  All  right,  what  else  have  you  ? 

Mr.  Sturtevant.  Are  there  any  further  questions  on  that  point  ? 

Senator  Murphy.  No. 

Mr.  Sturtevant.  We  would  be  inadvertently  breaking  the  law 
without  knowing  it  in  the  case  of  this  matter  we  were  just  dis- 
cussing. 

Our  next  objection  runs  to  page  17,  paragraph  4,  beginning  on 
line  23,  and  continuing  all  of  pa^e  18  and  lines  1  and  2  on  page  19. 
I  will  call  Mr.  F.  Peavey  Heffelfinger. 
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STATEMENT  OF  F.  PEAVEY  HEFFELFINGER,  VICE  PRESIDENT  AND 
GENERAL  MANAGER,  MONARCH  ELEVATOR  CO.,  MINNEAPOLIS, 

MINN. 

Mr.  Heffelfinger.  Mr.  Chairman  and  Senators,  my  name  is  F. 
Peavey  Heffelfinger,  of  Minneapolis,  Minn.,  and  I  hold  a  position 
as  vice  president  and  general  manager  of  the  Monarch  Elevator  Co., 
a  subsidiary  of  F.  H.  Peavev  &  Co.  of  Minneapolis. 

The  Monarch  Elevator  Co.  was  first  incorporated  in  1893  and 
we  have  therefore  served  our  territory  and  our  farmer  customers  for 
over  40  years.  At  the  present  time  we  are  operating  124  country 
elevators  located  in  the  States  of  Minnesota,  North  Dakota,  and 
South  Dakota.  This  company  handles  about  seven  to  ten  million 
bushels  of  grain  each  year,  depending  upon  the  crop. 

The  nature  of  our  business  is  direct  dealing  with  the  farmer.  We 
buy,  clean,  or  store  his  grain  in  our  country  elevators,  according  to 
his  wishes.  We  also  handle  what  we  term  farm  needs,  mainly  coal, 
twine,  flour,  feed,  salts,  seed,  and  so  forth,  and  are  prepared  to  give 
extensive  credits  on  all  of  these  items  when  necessary. 

This  in  the  main  is  the  general  business  of  country  elevator  opera- 
tion, whether  it  be  cooperative  or  privately  owned,  and  I  mention  it 
so  that  you  may  clearly  understand  that  we  are  dealing  directly  with 
the  farmer  and  are  extremely  anxious  to  maintain  a  broad  futures 
market  so  that  we,  as  country  elevator  operators,  can  insure  our- 
selves through  hedges  and  thereby  handle  the  farmer's  grain  at  the 
lowest  possible  cost. 

I  am  discussing  here  a  provision  in  this  commodity  exchange  bill 
which  in  a  general  way  deals  with  the  cessation  of  trading  during  the 
last  part  of  a  current  delivery  month  for  a  period  of  3  days  to  10 
days. 

In  reference  to  the  provisions  under  section  5  (a)  paragraph  4  of 
House  Resolution  6772  providing  for  the  elimination  of  active  trad- 
ing in  futures  in  any  current  month  for  a  period  of  from  3  days  to 
10  days  by  order  of  the  Secretary  of  Agriculture,  I  see  serious  objec- 
tions to  such  provisions  from  a  practical  point  of  view  as  a  country 
elevator  operator  dealing  directly  with  the  farmer  and  in  the  inter- 
ests of  the  farmer.  Those  difficulties  are  from  a  hedging  point  of 
view  and  the  minute  you  present  problems  in  hedging,  you  get  back 
to  a  wider  margin  and  must  exact  that  wide  a  margin  from  the 
farmer.  As  we  approach  the  last  10  days  of  any  current  future 
month,  it  would  be  dangerous  to  hedge  in  that  month  on  grain  which 
we  are  buying  in  country  elevators  so  that  farmers  would  lose  at 
times  when  the  nearby  or  current  month,  as  we  call  it,  was  higher 
than  the  deferred  future  months.  That  is  the  case  right  now,  for 
instance,  in  Minneapolis,  where  we  have  our  nearby  future  month, 
on  which  the  cash  grain  is  based,  higher  than  the  deferred  futures 
of  July  and  September.  This  is  under  the  provisions  as  outlined 
under  this  section  5  (a)  paragraph  4  which  would  allow  no  trading 
in  the  last  3  to  10  days  in  any  current  month  by  order  of  the 
Secretary. 

In  the  first  place,  we  would  have  the  risk  of  grades. 
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Senator  Murphy.  Pardon  me,  this  prohibition  of  trading  is  only 
when  there  is  an  attempt  to  run  a  corner  in  the  market,  isn't  it? 

Mr.  Heffelfinger.  Well,  it  might  be  construed  to  be  the  present 
situation.     What  is  a  corner  on  the  market? 

Senator  Murphy.  Oh,  I  guess  we  all  have  pretty  general  ideas 
about  what  a  corner  on  the  market  is,  haven't  we? 

Mr.  Heffei^inger.  I  know,  but  I  am  discussing  this  from  the 
angle  of  the  country  elevator  operator,  and  if  we  can  buy  the  grain 
from  the  farmer  and  give  him  a  better  price  and  merchandise  that 
grain,  I  see  no  objection  to  it.  In  other  words,  if  I  can  hedge  and 
buy  the  grain  from  the  farmer  and  reflect  that  higher  basis  for  the 
May  wheat,  for  instance,  at  the  present  moment  than  to  have  to  go 
over  on  the  July,  the  farmer  gets  the  benefit  of  it. 

Senator  Murphy.  Have  you  known  a  farmer  to  benefit  from  a 
corner? 

Mr.  Heffelfinger.  Certainly.  What  year  was  it  we  had  that  sit- 
uation where  the  market  went  up  in  the  spring,  1934,  wasn't  it  ?  As 
I  say,  we  have  been  in  business  for  40  years  and  we  handled  more 
grain  at  our  country  elevators  in  the  month  of  May  than  we  did 
in  any  other  month  of  the  year.  I  think  most  any  country  elevator 
operator  would  admit  that  that  was  a  very,  very  unusual  situation. 

Senator  Murphy.  Was  there  an  attempt  to  run  a  (;orner  on  the 
commodity  at  that  time  ? 

Mr.  Heffelfinger.  I  presume  it  might  be  called  that.  In  other 
words,  the  farmer  marketed  his  grain  because  the  prices  went  up. 

Senator  Norris.  That  is  probably  natuial,  but  I  am  not  intereste<l 
in  having  a  corner  on  the  market  for  the  benefit  of  the  farnier.  It 
doesn't  make  any  difference  to  me  who  benefits.  It  is  a  bad  thing  and 
it  ought  to  be  excluded. 

Mr.  Heffelfinger.  I  am  not  defending  a  corner  or  squ(;eze. 

Senator  Murphy.  I  was  going  to  follow  that  out  by  asking  you  if 
you  had  ever  known  the  farmer  to  suffer  by  reason  of  a  corner  t 

Mr.  Heffelfinger.  Have  I  known  the  farmer  to  suffer  by  reason  of 
a  corner? 

Senator  Murphy.  Or  an  attempt  to  make  a  corner? 

Mr.  Heffelfinger.  I  can't  say  that  I  have  in  my  experience. 

Senator  Murphy.  You  asked  me  what  a  corner  is.  Do  you  know 
what  a  corner  is?  You  are  arguing  against  this  provision  here  in 
relation  to  a  corner.  Obviously,  you  have  some  knowledge  about  what 
a  corner  is.    What  is  it  ? 

Mr.  Heffelfinger.  Mr.  Chairman,  what  I  am  arguing  against  !s 
the  provision  which  would  prevent  us  from  exchanging  futures,  try- 
ing to  show  that  we  will  therefore  have  to  go  over  to  the  deferred 
future  month  in  buying  our  grain  from  the  farmer  earlier  in  the 
month. 

Senator  Murphy.  That  is  only  in  the  extreme  circumstance  of  there 
being  an  attempt  to  run  a  corner. 

Senator  Norris.  Mr.  Chairman,  the  American  peojjle  for  many 
years  have  been  hunting  a  corner  that  they  could  get  around  [laugli- 
ter]  and  find  the  other  side  of  it. 

Senator  Murphy.  You  asked  me  what  a  corner  Avas,  and  yet  what 
you  are  saying  here  concerns  an  attempt  to  run  a  corner. 

Mr.  Heffeifinger.  I  don't  think  these  provisions  would  prevent 
that. 


Senator  Murphy.  Prevent  running  a  corner? 
Mr.  Heffelfinger.  No. 

Senator  Murphy.  Well,  these  provisions  were  defined  to  relieve  the 
squeeze. 

Mr.  Heffelfinger.  If  I  may  be  permitted  to  finish  my  testimony,  I 
think  I  can  show  that  it  won't. 

Senator  Murphy.  We  will  give  you  time  to  finish  your  testimony. 
<jo  ahead. 

Mr.  Heffelfinger.  According  to  my  judgment  and  what  I  am 
attempting  to  show  is  this :  It  won't  be  possible  without  the  trading  in 
futures  to  bring  grain  into  the  market  or  to  continue  to  buy  it  from 
the  farmer  and  market  it  during  that  period  when  we  have  no  trading 
in  futures.  We  often  lose  grades  between  the  grain  as  bought  by  our 
managers  out  in  the  country  and  the  grain  at  the  time  it  comes  into 
the  terminal  market.  We  might  buy  a  carload  of  wheat  on  May  15 
and  sell  a  May  hedge,  figuring  the  car  was  a  contract  grade,  No.  2 
Dark  Northern,  for  instance.  Under  this  proposed  provision  in  the 
<:ommodity  exchange  bill  which  I  am  talking  about,  if  that  car  came 
into  the  market  on  May  25  and  graded  No.  3  Dark,  we  would  be  in 
default  on  our  contract. 

Senator  Norris.  I  don't  understand  that. 

Mr.  Heffelfinger.  We  have  no  way  of  buying  our  future  back. 
The  only  thing  we  can  deliver  on  the  future  from  a  country  eleva- 
tor's point  of  view — may  I  go  ahead  and  show  the  comparison  with 
the  present  system?  The  way  the  thing  works  now,  we  can  buy 
the  future  back.  Therefore,  the  new  provision  will  tend  to  make 
us  cautious  and  fearful  as  we  approach  the  last  10  days  of  the 
month.  It  will  react  directly  against  the  farmer  because  we  will 
have  to  base  our  cash  prices  to  the  farmer  on  the  next  succeeding 
active  month,  which  would  be  at  a  discount. 

In  other  words,  at  the  present  time  we  can  continue  to  buy  grain 
based  on  the  future  which  is  at  a  premium,  and  we  can  market  that 
grain;  and  if  we  are  not  delivering  it,  if  it  is  not  of  contract  grade 
or  is  a  misgrade,  we  can  buy  our  future  back ;  but  if  the  provision 
here  is  made  law,  and  trading  is  prevented  and  we  have  bought  that 
grain  and  shipped  it  into  the  market  and  it  is  not  a  deliverable 
grade,  we  can't  deliver  it  on  the  contract  and  we  would  be  in  default. 
Do  you  follow  me,  Mr.  Chairman? 

Senator  Murphy.  Haven't  we  all  known  a  good  deal  in  advance 
from  the  newspapers  when  an  attempt  was  being  made  to  rmi  a 
corner  ? 
Mr.  Heffelfinger.  Yes. 

Senator  Murphy.  We  have  all  known  that  pretty  well.  Wouldn't 
you  have  that  same  information  and  advice?  You  see,  this  refers 
to  extreme  circumstances.  This  is  not  an  interference  with  the  usual 
progress  of  your  business.  This  is  the  extreme  circumstance  of  a 
corner.  We  haven't  had  an  attempt  to  run  a  comer  in  a  long,  long 
time. 

Mr.  Sturtevant.  Mr.  Chairman,  may  I  very  briefly  make  a  state- 
ment which  is  as  much  a  surprise  to  me  as  to  you?  We  had  inter- 
preted the  bill  just  as  you  are  interpreting  it,  but  I  understand  that 
while  the  word  "squeeze"  is  in  the  bill,  the  Grain  Futures  Admin- 
istration has  no  intention  of  applying  this  section  to  any  immediate 
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situation,  because  if  they  did,  it  would  affect  contractual  riglits.  So, 
my  understanding  is  that  their  intention  under  this  section  is  that 
if  they  find  the  general  practice  tends  to  do  this,  they  will  hold 
hearings  and  put  a  ruling  into  effect  that  will  be  far  enough  in  ad- 
vance so  as  not  to  affect  these  existing  contracts.  In  other  words,  it 
is  not  intended  as  an  emergency  measure  but  as  a  permanent  measure. 

Mr.  Heffelfinger.  If  it  was  intended  not  as  an  emergency  meas- 
ure, we  would  have  no  objection  to  it. 

Senator  Murphy.  You  mean  if  it  were  intended  only  as  an  emer- 
gency measure,  don't  you? 

Mr.  Heffelfinger.  No. 

Mr.  Sturtevant.  Your  objection  to  it  is  that  it  is  intended  as  a 
permanent  regulation? 

Mr.  Heffelfinger.  Yes,  sir. 

Senator  Murphy.  Well,  it  didn't  impress  me  as  something  de- 
signed to  be  a  permanent  regulation. 

Mr.  Sturtevant.  It  didn't  impress  us  in  that  way  either,  Mr. 
Chairman,  but  that  is  my  understanding. 

Mr.  Heffelfinger.  Isn't  it  correct  that  the  Grain  Futures  Admin- 
istration asked  the  Board  of  Trade  and  they  did  put  in  a  provision 
eliminating  trading  the  last  three  days  of  the  month  and  now  have 
those  rules  in  effect? 

Senaor  Murphy.  I  don't  make  any  affirmation  one  way  or  the 
other ;  I  don't  know ;  but  I  say  that  my  inference  from  my  cursory 
reading  of  this  was  that  it  was  designed  to  be  an  emergency  measure 
to  prevent  corners  and  to  checkmate  them. 

Mr,  Heffelfinger.  I  haven't  any  olijection  on  that  score. 

Senator  Murphy.  And  if  there 'was  a  tremendous  squeeze,  they 
could  extend  the  period  for  delivery  so  as  to  relieve  the  squeeze. 

Mr.  Heffelfinger.  My  second  point  is  as  to  the  assembling  of 
carlots.  You  will  understand  we  are  buying  wagonload  and  truck- 
load  amounts  of  grains,  and  it  is  often  hard  to  accunmlat(»  carlots 
for  shipment  of  the  proper  number  of  bushels  of  anv  one  grade. 
Therefore,  if  we  had  no  trading  in  futures  the  last  10  davs  of  a 
month,  we  would  have  to  be  more  caieful  about  buying  from  the 
farmer  and  giving  him  the  benefit  of  the  nearby  premium  month 
because  we  might  not  be  able  to  accumulate  enough  to  ship  of  anv 
one  grade  and  then  we  would  be  in  default  on  our  sale  of  a  future. 
The  way  it  is  now,  we  stay  on  the  nearby  premium  month  just  as 
long  as  we  dare,  but  if  we  haven't  the  right  grade  or  if  we  can't 
ship  the  grain,  we  can  always  get  out  of  the  market  by  buving  in  our 
future  and  we  can  judge  from  time  to  time  Avhat  our  risk  might  b?. 

I^t  me  give  you  a  specific  example :  I  rememjjer  a  year  or  so  back 
one  of  our  big  customers  at  Gilby,  N.  Dak.,  hauled  in  a  carload  of 
wheat  and  put  it  in  a  special  bin  in  our  elevator  there.  It  was  about 
the  10th  of  May,  and  the  buying  prices  at  country  stations  were 
already  based  on  July,  which  was  at  a  discount.  Country  elevator 
operators  could  not  be  sure  of  getting  their  grain  in  to  apply  on  the 
May  hedge  and  had  to  hedge  in  July,  but  in  such  a  special  case  like 
this  Gilby  one,  and  they  are  a  common  occurrence,  wlicire  we  had  a 
full  carload  of  one  grade  of  wheat  and  had  seen  a  sample  and  knew 
we  could  get  a  railroad  car  right  awav  to  load  it,  we  paid  this 
farmer  quite  a  premium  over  the  actual  buying  price  at  the  station. 


Now,  if  there  was  no  trading  the  last  10  days  of  the  month  and  such 
a  case  came  up,  we  certainly  could  not  take  the  risk  where  we  could 
not  buy  our  future  back  in  case  the  car  misgraded.  We  would  have 
to  base  our  price  to  the  farmer  on  the  deferred  future  which  was 
at  a  discount. 

Do  I  make  mvself  clear  on  that? 

Senator  Murphy.  Yes ;  the  suspension  would  be  as  to  the  current 
price  really.    The  suspension  would  affect  the  current  price. 

Mr.  Heffelfinger.  It  will  just  advance  the  period  when  the  cash 
buyers  of  the  farmers'  grain  must  go  on  to  the  deferred  future 
month;  that  is,  this  is  all  predicated  on  a  x>eriod  which  we  now 
have.     For  instance,  in  the  Northwest  your  deferred  futures  are  at 

a  discount. 

Senator  Murphy.  You  don't  sell  any  futures  until  you  have 
graded  and  inspected  your  grain? 

Mr.  Heffelfinger.  We  sell  the  future  when  we  buy  the  grain 
from  the  farmer  at  the  country  elevator. 

Senator  Murphy.  Then,  finding  your  error,  you  buy  it  back? 

Mr.  Heffelfinger.  Yes,  sir. 

Senator  Norris.  Do  you  offer  anything  in  place  of  this  ?     Is  there 

any  substitute  offered  for  it? 

Mr.  Heffelfinger.  Mr.  Sturtevant,  do  you  wish  to  offer  that 
substitute  now? 

Mr.  Sturtevant.  No,  sir. 

Mr.  Heffelfinger.  As  far  as  I  know,  there  is  no  demand  for  the 
cessation  of  trading  the  last  10  days  of  any  current  month  or  any 
part  thereof  from  the  country  elevator  operators  or  any  other  por- 
tions of  the  grain  trade  in  the  Northwest. 

Senator  Murphy.   You  don't  conceive   of  any  good  this  would 

serve  ? 

Mr.  Heffelfinger.  No;  I  don't  think  it  would  serve  as  a  benefit 
of  any  kind.  Ten  days  is  too  long  a  period.  Certainly  it  would 
not  if  we  had  it  as  a  permanent  regulation  under  which  we  might  be 
forced  to  operate  from  time  to  time ;  3-  to  5-day  cessation  might  be 
all  right. 

Senator  Murphy.  That  is  all. 

Mr.  Sturtevant.  I  want  to  offer  an  amendment  on  this  section. 
In  addition  to  Mr.  Heffelfinger's  general  objections  to  the  bill,  we 
have  two  minor  technical  objections.  As  the  bill  reads  now,  we  feel 
that  it  would  permit  the  Secretary  to  issue  orders  affecting  existing 
contracts  and  that  the  bill  should  be  clarified  bv  the  addition  of  the 
following  amendment: 

Line  13,  page  18   add  the  following  words: 

Provided,  however,  t*iat  such   order  shnll  not  apply  with  respect  to  current 
delivery  months  or  delivery  months  in  which  trading  has  already  l)egun. 

We  also  desire  tu  offer  the  same  amendment  to  paragraph  5,  begin- 
ning on  page  18  and  to  add  at  the  end  of  line  2  on  page  19  the  same 
identical  words. 

Senator  Murphi.  T  don't  know  whether  Senator  Norris'  super- 
mind  has  gathered  all  this  or  not.  I  am  frankly  not  clear  in  my 
own  mind  about  any  of  it.  What  is  this  bill  as  written  designed 
to  do? 
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Mr.  Sturtevant.  In  my  opinion,  it  is  designed  to  give  the  Secre- 
tary authority  to  determine  by  a  hearing  whether  or  not  as  a  general 
practice  trading  should  stop  "before  the  end  of  the  delivery  month. 
That  refers  to  section  4  and  section  5 

Senator  Murphy  (interposing).  What  circumstances  are  going  to 
suggest  to  his  mind  the  necessity  of  a  hearing,  in  the  contemplation 
of  those  who  drafted  the  bill  ? 

Mr.  Sturtevant.  The  bill  mentions  squeezes,  corners,  and  market 
congestion.  In  order  to  meet  with  the  ideas  of  the  Department  on 
this  particular  section  of  the  bill,  the  Chicago  Board  of  Trade  has 
already  had  in  effect  for  several  months  a  rule  requiring  cessation 
of  trading  3  days  before  the  end  of  the  contract  month.  All  con- 
tracts on  the  Chicago  Board  of  Trade  are  subject  to  cessation  of 
trading  in  those  contracts  3  days  before  the  end  of  the  month. 

Senator  Murphy.  In  those  particular  contracts;  but  you  can  con- 
tinue your  business  as  to  future  and  you  merely  stop  3  days 
before  the  end  of  the  month  on  contracts  for  delivery  in  that  month? 

Mr.  Sturtevant.  Yes.    We  have  met  that  situation  in  tliat  way. 

Senator  Murphy.  What  is  the  virtue  of  that? 

Mr.  Stut^tevant.  I  think  to  the  mind  of  the  Department  it  would 
work  like  this,  that  if  there  was  a  squeeze  or  a  corner,  if  you  please 
and  the  price  went  up  to  a  high  level,  when  trading  stopped,  then 
the  country  shipper  of  grain  and  outside  shipper  of  grain  or  any 
owner  of  grain  would  have  that  opportunity  to  bring  his  grain  in 
and  deliver  it  at  that  high  price,  provided  he  made  the  sale  at  the 
closing  price,  and  with  that  knowledge  that  that  stuff  might  move 
in,  it  would  tend  to  prevent  the  corner. 

Senator  Murphy.  You  voluntarily  put  that  practice  into  effect? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  Before  you  put  that  practice  into  effect,  the 
country  shipper,  unless  he  had  the  grain  in  on  that  last  day  of  May 
at  an  undetermined  price,  would  be  shut  off  from  that  price? 

Mr.  Sturtevant.  If  he  did  not  have  it  there  in  time. 

Senator  Murphy.  I  say  unless  he  did.  This  gives  him  3  days 
in  which  to  make  delivery  on  the  option  in  which  trading  closed  3 
•days  before? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  It  was  designed  to  serve  the  interest  of  the  fel- 
low out  in  the  country? 

Mr.  Sturtevant.  Yes,  and  to  have  the  moral  effect  on  the  man 
who  might  want  to  operate  to  the  end  of  the  delivery  month,  which 
is  a  dangerous  period. 

Senator  Murphy.  You  mean  to  restrain  him  from  operating? 

Mr.  Sturtevant.  Restrain  him  from  doing  the  things  which  we 
don't  want  him  to  do  and  which  you  don't  want  him  to  cfo. 

Senator  Murphy.  How  does  that  affert  a  corner ? 

Mr.  Sturtevant.  We  don't  know.  We  don't  think  it  means  a 
thing. 

Senator  Murphy.  Suppose  it  was  a  corner,  wouldn't  it  srive  3  more 
days  for  delivery? 

Mr.  Sturtevant.  Yes. 

Senator  Murphy.  And  to  that  extent  would  relieve  liim? 

Mr.  Sturtevant.  Relieve  the  seller.  The  seller  is  the  man  that 
makes  delivery.    It  gives  him  3  more  days  to  make  delivery. 


Senator  Murphy.  Well,  I  understand  that  now.  The  Department 
seeks  to  do  that  as  you  see  it  in  this  provision  ? 

Mr.  Sturtevant.  You  are  referring  now 

Senator  Murphy  (interposing).  You  have  stated  what  your  volun- 
tary practice  is  now,  the  rule  you  put  into  effect,  presumably  after 
consultation  with  the  Grain  Futures  Administration? 

Mr.  Sturtevant.  It  is  exactly  the  same  thing  except  that  we  think 
this  gives  him  the  power  to  issue  an  order  affecting  contractual  rights 
or  existing  contracts,  and  we  don't  think  the  law  should  make  any 
such  provision.  There  is  confusion  as  to  whether  or  not  this  is  an 
emergency  measure.  If  it  is  an  emergency  measure,  it  will  affect 
contractual  rights  if  invoked. 

Senator  Murphy.  Of  course  it  is  not  an  emergency  measure  to 
the  extent  of  imposing  by  law  what  now  is  voluntarily  done.     That 
is  a  regular  practice  now,  to  quit  trading  3  days  in  advance  of  the 
end  of  the  month? 
Mr.  Sturtevant.  Yes,  sir. 

Senator  Murphy.  It  does  more  than  that,  however,  in  your  judg- 
ment ;  you  think  it  does  more  ? 
Mr.  Sturtevant.  Yes,  it  might. 
Senator  Murphy.  What  are  you  going  to  suggest? 
Mr.  Sturtevant.  We  suggest  to  add  on  page  18.  line  13,  "provided, 
however,  that  such  order  shall  not  apply  with  respect  to  current  de- 
livery months  or  delivery  months  in  which  trading  is  already  begun", 
and  on  line  2,  page  19. 

Senator  Murphy.  That  would  defer  the  effectiveness  of  these 
provisions  for  how  many  months? 

Mr.  Sturtevant.  Ordinarily,  6  or  8  months. 

Senator  Murphy.  When  do  you  begin  trading  in  September  fu- 
tures, for  instance? 

Mr.  Sturtevant.  About  6  months  ahead  of  the  delivery  month. 
There  is  no  fixed  rule  on  it.  It  is  just  whatever  the  commercial 
demand  requires  and  necessitates.  The  lirst  operative  time  this 
could  affect  now  would  be  a  year  from  now,  if  an  order  was  put  in 
today.     That  would  be  May  1937. 

Senator  Murphy.  You  would  stay  his  hand  for  a  year  ? 
Mr.  Sturtevant.  Which  we  understand  is  what  he  intends  to  do. 
Senator  Murphy.  Well,  the  squeeze  could  have  progressed  pretty 
far  before  he  could  act,  couldn't  it  ? 

Mr.  Sturtevant.  I  would  think  so.     To  our  mind,  this  one  and 
the  next  one  I  am  going  to  refer  to  are  very  unimportant. 
Senator  Murphy.  Go  ahead. 

Mr.  Sturtevant.  The  next  section,  line  2,  page  19.  we  would  add 
the  same  words.  This  section  refers  to  a  requirement  that  the  Secre- 
tary may,  after  hearing  and  notice,  require  members  of  the  exchanges 
to  give  notice  of  their  intention  to  make  delivery  on  futures  con- 
tract.   We  have  the  same  objections  to  that  as  we  have  to  the  other 

section  and  offer  this  same  amendment  in  addition  to  that 

Senator  Norris  (interposing).  Where  do  you  put  that? 
Mr.  Sturtevant.  At  the  end  of  line  2  on  page  19. 
Senator  Norri8.  You  have  already  put  one  amendment  there. 
Mr.  Sturtevant.  It  is  the  same  one.  Senator ;  I  read  it  twice.    The 
board  of  trade  has  already  put  into  effect  a  rule  which  requires  1-day 
notice  of  the  intention  to  deliver,  and  the  bill  reads  ''3  days."    We 
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would  like  to  have  the  bill  changed  so  that  we  can  operate  as  we  are  at 
the  present  time,  which  we  believe  is  entirely  satisfactory  to  ev^eryoue. 

Senator  Murphy.  Three  days'  noticed 

Mr.  Sturtevant.  One-day  notice. 

Senator  Murphy.  How  is  that  going  to  help  the  fellow  out  in  the 
country? 

Mr.  Sturtevant.  I  don't  think  it  helps  him  or  hurts  him. 

Senator  Murphy.  If  you  give  him  3  days  he  can  bring  his  grain 
in  from  a  greater  distance,  can't  he?  It  takes  him  a  day  to  load, 
doesn't  it? 

Mr.  Sturtevant.  This  is  purely  a  clearing-house  matter:  I  don't 
think  it  affects  the  country  at  all.  As  I  understand  it,  I  think  the 
intent  was  to  give  the  buyer  of  grain  an  opportunity  to  arrange  his 
finances  to  pay  for  grain  that  was  to  be  delivered  to  him.  TTntil  we 
put  the  1-day  notice  in  a  delivery  that  was  made  had  to  be  paid  for 
almost  immediately,  almost  the  same  day.  The  Department  sug- 
gested that  it  would  be  only  fair  that  the  buyer  of  grain  should  be 
protected  in  this  rule  by  a  notice  of  delivery,  and  in  accordance  with 
that  suggestion  we  have  put  in  the  1-day  rule,  and  we  think  that  is 
sufficient.  We  think  it  is  working  all  right  and  is  satisfactory  to 
evervbodv. 

Senator  Murphy.  That  wouldn't  affect  that  prior  3  days,  would  it? 

Mr.  Sturtevant.  No,  sir ;  that  is  another  one 

I  would  like  to  submit,  if  I  may  this  afternoon,  a  suggested  amend- 
ment to  that. 

Senator  Murphy.  Go  ahead  with  it  now. 

Mr.  Sturtevant.  I  haven't  got  it  ready. 

Senator  Murphy.  Are  you  ready  to  recess  now  ? 

Mr.  Sturtevant.  Yes,  sir. 

Senator  Norris.  Are  these  gentlemen  through? 

Mr.  Sturtevant.  We  have  one  more  short  witness,  Senator,  and 
then  we  will  rest. 

Senator  Murphy.  We  will  run  this  afternoon,  resuming  at  2 
o'clock.  The  butter-and-egg  folks  are  here  in  opposition  to  the  in- 
clusion of  butter  and  eggs.  We  will  hear  them  when  the  grain-trade 
opponents  get  through.  The  butter-and-egg  people  have  asked  for 
half  an  hour.  Then  we  will  enter  immediately  upon  hearing  the  wit- 
nesses who  are  the  proponents  of  the  bill. 

Mr.  Irving  B.  Goldsmith.  My  name  is  Irving  Goldsmith,  and  I 
am  counsel  for  the  Farmers  National  Grain  Corporation.  The  pro- 
ponents of  the  bill  have  asked  me  to  say  that  they  would  prefer  the 
opportunity  of  examining  these  various  amendments  that  have  been 
proposed  and  of  which  we  do  not  even  yet  have  copies,  which  have 
been  suggested  by  the  Chicago  Board  of  Trade,  prior  to  the  time  we 
put  on  our  case.  We  intend  to  put  it  on  in  an  orderly  fashion.  Were 
it  not  for  the  suggestions  as  to  changes  in  the  bill  we  would  not  find 
it  necessary  to  say  anything,  because  the  House  hearings  of  2  years 
ago  fully  covered  the  case  for  the  bill  as  it  now  stands.  We  therefore 
suggest,  Mr.  Chairman,  that  we  could  save  the  time  of  the  committee 
and  put  on  our  case  in  more  orderly  fashion  if  we  were  permitted  to 
commence  tomorrow  morning,  so  as  to  have  the  evening  to  go  over 
these  amendments,  which  we  hadn't  heard  of  before  this  session. 


Senator  Murphy.  You  have  the  amendments  offered  here  yester- 
day, haven't  vou? 

Mr.  Goldsmith.  Yes,  sir.  Let  me  correct  that  by  saying  that  I 
don't  recall  any  particular  amendments  offered  yesterday. 

Senator  Norris.  Why  wouldn't  this  be  a  good  plan,  Mr.  Chair- 
man ?  Let's  meet  this  afternoon  and  hear  the  one  witness  and  then 
hear  the  butter  and  ^gg  men  and  then  adjourn  until  tomorrow 
morning  at  10  o'clock? 

Senator  Murphy.  We  have  limited  this  hearing  to  3  days,  you 
know,  and  we  are  not  going  to  run  over  3  years.  I  personally  am 
kept  away  from  other  committee  hearings  wliicli  I  am  most  anxious 
to  attend. 

Mr.  Goldsmith.  We  don't  want  to  unduly  burden  the  committee 
but  our  understanding  when  we  came  to  Washington — although  it 
may  be  erroneous,  was  that  each  side  would  be  limited  to  one  day. 
We  should  have  been  able  to  answer  what  the  opponents  of  the  bill 
said  in  one  day  if  they  had  taken  only  a  day  but  we  have  witnesses 
representing  various  farm  groups  in  the  country,  all  of  whom  want 
to  be  heard  and  all  of  whom  will  direct  their  discussion  to  different 
phases  raised  by  the  Chicago  Board  of  Trade.  It  may  be  that  an 
adequate  presentation  will  take  a  day  and  half  or  at  the  most  2 
days. 

Senator  Murphy.  We  have  got  to  cut  these  hearings  short  and  I 
don't  know  why  or  what  the  committee  decided — I  was  not  present 
at  the  executive  session — I  don't  know  the  reasons  for  it. 

Senator  Norris.  I  wasn't  here  either,  but  I  had  a  definite  under- 
standing, it  may  be  wrong,  but  it  was  that  we  were  going  to  have 
hearings  for  2  days,  1  day  for  each  side.  That  was  my  under- 
standing but  now  we  have  taken  up  much  more  time  than  that, 
although  I  am  not  complaining  about  it. 

Senator  Murphy.  Can't  you  put  on  a  number  of  witnesses  this 
afternoon  notwithstanding  these  difficulties? 

Mr.  Goldsmith.  We  had  in  mind  putting  on  Mr.  O'Neal  and  Mr. 
Taber  of  the  Grange,  who  is  not  here  at  this  time  and  who  did  not 
anticipate  testifying  today.  It  was  understood  yesterday  that  the 
proponents  of  the  bill  would  not  go  on  until  tomorrow.  That  was  the 
ruling  of  the  Chair. 

Senator  Murphy.  The  Secretary  of  the  committee  advises  that 
the  committee  has  other  hearings  scheduled  for  Friday.  It  is  a 
matter  of  a  squeeze.  Put  on  2  or  3  hours  this  afternoon  if  you  are 
ready  to  go  ahead. 

Mr.  Goldsmith.  Then  we  will  attempt  to  go  on  this  afternoon,  and 
if  we  are  not  able  to  finish  by  tomorrow,  and  I  imagine  we  won't 
have  a  great  amount  of  time  this  afternoon,  I  assupae  there  will  be 
some  consideration  of  giving  us  additional  time. 

Senator  Murphy.  I  can't  give  assurances  as  to  that  because,  as  I 
say,  we  are  caught  in  a  jam  because  we  have  another  committee 
hearing  already  scheduled  for  Friday  morning.  You  are  familiar 
with  the  demands  on  us. 

The  committee  will  now  be  in  recess  until  2  o'clock. 
(Whereupon,  at  1  p.  m.,  the  committee  recessed  until  2  p.  m.  this 
day.) 
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The  committee  reassembled  at  2  p.  m.,  pursuant  to  recess. 

Senator  Murphy  (presiding).  The  committee  will  come  to  order. 

Senator  Bulow.  Mr.  Chairman,  la^t  week  when  these  hearings 
were  originally  scheduled  there  was  a  man  from  Soutli  Dakota  here^ 
and,  in  my  opinion,  he  knows  as  much  about  the  grain  business  as 
anybod}'.  I  would  like  your  consent  to  have  his  statement  appear  in 
the  record. 

Senator  Murphy.  His  statement  will  appear  in  the  record,  without 
objection. 

(The  statement  referred  to  follow^s:) 

The  Farmers*  Elevator  Association  of  South  Dakota, 

Office  of  the  Skcketary, 

Aberdeen,  iS,  Dak^ 

To  the  Honorable  Senate  Committee  on  Agriculture  and  Foreatry: 

I  wish  to  submit  the  lollowing  testimony  in  opposition  to  House  Resolution 
No.  6772,  known  as  the  Jones  commodity  exchange  bill.  I  re^Tet  exceedingly 
that  because  of  the  pressure  of  work  on  the  farm  at  this  critical  season,  and 
because  of  the  postponements  of  the  hearinjrs.  I  could  not  avail  myself  of  the 
privilege  of  appearing  before  the  committee  to  express  my  views  in  person. 
So  I  respectfully  submit  the  following  written  testimony  for  your  consideration. 

My  name  is  Cris  Jensen.  I  am  68  years  old.  I  have  been  farming  for  40 
years  in  Brown  County,  S.  Dak.,  which  is  still  my  only  gainful  occupation. 

I  help  to  organize  and  have  been  been  a  director  on  our  local  fanners 
elevator  for  25  years.  For  the  last  6  years  I  have  been  president  of  the 
South  Dakota  Farmers'  Elevator  Association.  In  these  connections  I  have  been 
a  close  student  of  our  marketing  system  for  many  years. 

I  have  become  a  firm  believer  in  a  free  and  open  market  and  in  the  system 
of  trading  in  contracts  for  future  delivery  of  grain.  I  have  studied  the  several 
congressional  and  other  nonpolitical  reports  of  the  marketing  system,  which 
have  been  unanimous  in  their  hndings — thju  trading  in  futures  affords  the 
best,  and  in  fact  the  only  means  for  stabilizing  the  price  of  grains  throughout 
the  crop  year.  It  prevents  collusion  and  unfair  price  fixing  and  monopoly, 
because  of  the  widespread  participation  of  tlie  public,  which  according  to  an 
analysis  of  1  day's  trading  on  the  boards  of  trade,  made  by  Dr.  Duval,  included 
even  clam  diggers  and  Chinese. 

I  recently  listened  to  a  prominent  farm  leader  in  a  radio  address  wherein 
he  lamented  that  farmers  were  practically  compelled  to  sell  their  products  at 
public  auction  to  the  highest  bidder.  If  that  is  true,  I  think  \\e  should  be  very 
careful  not  to  pass  laws  that  would  limit  the  attendance  at  such  auctions. 
We  should  do  everything  possible  to  encourage  traders  and  capital  to  attend 
these  sales  in  order  tliat  the  highest  possible  pi-ice  may  be  secured. 

The  Jones  commodity  exchange  bill  now  before  the  Senate  Committee  on 
Agriculture  and  Forstry  for  public  hearings  is  negative  and  misleading  in  its 
provision.  In  the  title  it  is  stated  "to  limit  and/or  prohibit  short  selling." 
Certainly  the  meaning  must  be  to  limit  and/or  prohibit  trading  in  contracts  for 
future  delivery,  since  it  takes  two  to  make  ii  trade  and  the  "longs"  always 
equal  the  "shorts."  Much  harm  has  come  to  our  market  bixiause  of  such 
misrepresentation  by  giving  only  one  side  of  tlie  pictui*e. 

Evidently  in  this  bill  speculation  is  regarded  as  an  evil  and  therefore  should 
be  limited  or  prohibited.  But  somebody  must  speculate  in  the  distribution  of 
commodities  produced  in  about  3  months,  that  must  be  distributed  in  a  period 
of  12  months  or  more.  Shall  it  be  the  farmers,  warehousemen,  processors,  and 
so  forth,  who  do  not  want  to  speculate?  If  so,  cetainly  much  larger  handling 
charges  must  be  made  all  along  the  line,  which  would  have  to  be  paid  by  the 
farmers.  Or  will  the  Senate  permit  this  necessary  and  unavoidable  speculation 
to  be  carried  on  by  volunteer  speculators  who  use  their  own  money  without 
cost  to  the  public,  since  of  course  it  needs  no  demonstration  to  prove  that  the 
speculative  traders  can  take  out  of  the  market  not  one  penny  more  than  they 
put  in,  because  what  one  speculator  makes  the  other  one  loses ;  they  must  live 
entirely  u];>on  themselves. 


Consider  the  risk  and  cost  of  marketing  potatoes,  In  which  there  is  no  future 
market.    Last  fall  a  neighboring  farmer  sold  his  effects  at  public  auction 
The  price  of  potatoes  at  Chicago  was  much  higher  than  was  that  of  oats  ana 
barlev.     He  had  no  trouble  selling  his  oats  and  barley,  but  he  could  not  obtain 
a  single  bid  on  his  potatoes— not  even  to  take  them  out  of  his  cellar  free  gratis. 

In  my  early  years  of  farming,  there  was  not  any  trading  in  futures  in  barley 
and  rye,  and  the  handling  charges  for  these  grains  were  much  higher  tiian 
thev  were  on  wheat.  In  fact  the  local  elevators  were  often  reluctant  about 
buying  them  at  all!  After  several  petitions  to  the  chamber  ot  commerce  at 
Minneapolis  to  establish  future  trading  in  these  grains,  the  chamber  tmaliy 
consented  to  do  so,  which  at  once  cured  this  disparity  in  handling  charges 

relative  to  wheat.  .  .  ^.        *  4.  „  i- t„ 

The  bill  is  indefinite  about  how  much  limitation  and  restriction  of  trading  m 
futures  will  be  applied  to  the  marekt,  since  it  is  to  be  left  to  the  judgment  of 
a  departmental  officer,  which  makes  for  uncertainty.  But  to  the  same  degree 
that  the  market  is  restricted,  we  shall  have  lost  the  principle  stabilizing  tactor 
in  our  market.  We  shall  have  lost  the  ability  to  handle  the  cash  article  \snth 
safety  at  small  margins  all  the  way  from  the  producer  to  the  consumer.  We 
shall  have  impaired  our  ability  to  find  readily,  enough  money  to  buy  aU  the 
grain  offered  during  seasonal  heavy  movements,  for  the  banker  lends  freely 
to  buyers  largely  because  he  knows  that  he  can  and  will  be  insured  against 
loss  by  a  hedge  in  the  speculative  market.  ^        .  <«  1 

We 'should  have,  instead,  a  narrow,  local  market,  easily  glutted  or  influenced 
by  seasonal  heavy  local  receipts,  and  more  apt  to  be  taken  advantage  of  by  the 
comparatively  few  local  buyers,  to  the  detriment  of  the  producers,  many  Oi. 
whom  must  sell  immediately,  regardless  of  what  the  conditions  of  such  a  mar- 
ket might  be.  ^,  .  .  ^.  1^ 
A  free,  wide-open  marekt,  untrammeled  by  unreasonable  restrictions,  world- 
wide as  it  practically  is,  is  the  best  assurance  against  individual  manipulation, 
for  even  crowds  cannot  prevail  except  for  a  very  short  time,  and  usually  at 
great  cost  to  themselves. 

The  function  of  the  short  seller  as  a  stabilizing  force  in  the  market  is  much 
misunderstood  by  many  people.  When  hysteria  grips  the  market,  induced  by 
a  prospective  major  crop  failure  in  the  making,  the  extent  of  which  no  one 
can  determine  until  it  has  run  its  course,  vast  new  crowds  appear  in  the 
market  who  are  not  ordinarily  speculators  in  any  constructive  meaning  of  the 
word.  Such  crowds  are  possessed  by  one  fixed  idea—the  impending  crop  failure. 
They  feel,  rather  than  think,  that  there  is  only  one  thing  to  do.    Buy,  buy ! 

In  such  a  market  there  are  but  few  men  exempt  from  being  influenced  by 
the  popular  psychology.  It  takes  vastly  greater  courage  to  sell  than  to  buy 
under  such  circumstances.  A  man  must  be  pretty  sure  of  having  analyzed  the 
whole  situation  correctly  before  he  decides  to  risk  his  money  and  sell  to  meet 
the  furious  demand  to  buy.    If  there  were  no  short  sellers,  how  could  it  l>e  met? 

I  can't  even  imagine  what  might  have  happened  during  the  bull  market  we 
had  in  the  summer  of  1933  had  there  been  no  short  seller  at  that  time.  He 
steadied  and  restrained  the  orgy  all  the  way  up.  Figuratively  speaking,  he 
sat  on  the  top  of  the  bubble  and  kept  it  from  bursting  all  over  the  landscape. 
After  the  buying  hysteria  had  spent  itself,  who  then  caused  the  market  to 
fall?  Not  a  short  seller.  No,  indeed.  Why,  it  was  these  same  enthusiasts 
that  had  forced  it  up.    On  the  upward  swing  they  were  animated  by  ecstasy. 

When  they  decided  they  wanted  to  sell  and  could  find  no  buyers  they  became 
possessed  by  panic.  The  decline  in  prices  resulting  from  the  panic  would  have 
been  even  more  precipitate  had  it  not  been  for  the  much-malignetl  shorts. 
They  were  the  only  buyers  to  be  found,  and  by  their  buying,  supported,  or 
restrained  the  fall  of  the  market.  Thus  the  real  speculator  acted  as  a  balance 
wheel  or  stabilizer  both  ways.  . 

The  section  of  the  bill  that  would  permit  certain  corporations  that  differ 
from  others  in  nothing  but  name  to  pay  direct  rebates  on  bushel  basis,  I 
believe  would  be  wholly  bad.  We  all  remember  the  good  old  days  of  rebates, 
where  the  big  fellow  got  the  rebates,  and  the  little  fellow  got  the  dirty  end 
of  the  stick.  It  might  so  disrupt  and  degenerate  our  marketing  system,  by 
narrowing  it  down  to  a  few  large  operators  which  would  make  it  a  very  poor 

auction,  indeed.  ..  .       ,       ^  .     ,  ,    ^ 

It  might  make  an  approach  to  the  same  condition  m  the  terminal  market, 
that  prevailed  in  the  primary  market  where  collusion,  not  competition  among 
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the  buyers,  was  the  order  of  the  day.     Which  condition  was  so  thoroughly 
cured  by  the  advent  of  the  farmers'  elevators. 

As  I  cannot  appear  before  you  in  person  I  will  refrain  from  commenting 
on  the  remainder  of  the  bill,  it  being  more  technical  and  less  effected  by 
principle. 

Very  respectfully  submitted  by 

Cris  Jensen, 

President  of  the  South  Dakota  Farmers'  Elevator  Association,  and  dele- 
gated to  represent  the  Farmers'  EhiSitor  Association  of  Minnesota^ 
the  credential  of  which  I  submit. 

Dated :  Putney,  S.  D.,  April  18,  1936. 

The  Farmers'  Elevator  Association  of  Minnesota, 

Office  of  Secretary, 
Minneapolis,  Minn.,  April  13,  1936, 
To  whom  it  may  concern: 

This  association  with  a  membership  of  about  240  farmers'  elevators  authorizes 
Mr.  Chris  Jensen,  president  of  tl»e   Farmers'   Elevator  Asso<'iation   of   South 
Dakota,  to  represent  it  in  the  hearing;  before  the  Committee  on  Agriculture  of 
the  Unite<l  States  Senate  regarding  the  so-called  commodity  exchange  bill. 
Very  truly  yours, 

Oscar  A.  Olson,  President. 

Senator  Murphy.  Now,  Mr.  Sturtevant. 

Mr.  Sturtevant.  Mr.  Chairman,  this  morning  yon  asked  me  to 
present  our  amendment  to  paragraph  5,  on  page  18  of  the  bill,  which 
is  that  section  of  the  bill  relating  to  notice  of  delivery  on  futures 
contracts. 

Senator  Murphy.  Yes. 

Mr.  Sturtevant.  And  the  amendment  which  we  propose  is  the 
simplest  possible.  We  will  request  that  you  change,  on  line  18,  the 
word  "three"  to  "one",  preceding  "business  days",  in  order  that  we 
may  have  the  privilege  of  continuing  to  operate  as  we  do  at  the 
present  time.  The  Secretary  may  make  it  longer,  but  we  may  still 
continue  to  do  business  on  the  1-day  notice. 

I  have  been  requested  by  Mr.  Ellis  to  correct  for  the  record  his 
statement  to  the  effect  that  the  conflict  between  the  federal  and  state 
laws  relating  to  warehouses  did  not  ai)ply  except  to  C'hicago.  We 
are  now  advised  that  the  same  conflict  applies  at  Kansas  City, 
under  both  the  Missouri  and  the  Kansas  laws. 

Mr.  Ellis  was  to  submit  an  amendment,  a  revised  amendment, 
with  reference  to  the  trial  and  appeal  of  cooperatives  to  the  Secre- 
tary, and  he  will  file  that  with  the  Secretary. 

Senator  Hatch.  Mr.  Chairman,  if  you  will  pardon  me. 

You  don't  happen  to  know  whether  the  laws  in  Kansas  and  Mis- 
souri to  which  you  referred  are  constitutional  in  those  States  or 
merely  statutory? 

Mr.  Sturtevant.  Senator  Hatch,  I  do  not.  If  it  is  vital,  I  can 
get  it. 

Senator  Hatch.  No  ;  it  is  not  vital. 

Mr.  Sturtevant.  Mr.  Goldsmith  this  morning  referred  to  these 
amendments  as  the  amendments  of  the  Chicago  Board  of  Trade. 
For  the  record,  I  desire  to  correct  that  statement.  These  are  the 
amendments  proposed  by  the  grain  trade  as  a  whole,  represented 
here  by  the  grain  committee  on  national  affairs,  of  which  I  am  the 
chairman.  Each  one  of  them  has  been  agreed  to  by  representatives 
of  the  other  exchanges  before  presentation. 


We  have  one  more  section  to  bring  to  your  attention,  Mr.  Chair- 
man, and  we  will  be  very  brief.  It  is  paragraph  (B),  page  9, 
beginning  with  line  14  and  ending  with  line  17.  It  is  the  prohibition 
under  section  4  (c)  which  would  prevent  trading  in  privileges  or 
indemnities,  and  I  am  going  to  call  Mr.  Coughlin  for  a  very  brief 
statement  on  that  section. 

Senator  Murphy.  Very  well. 

STATEMENT  OF  JAMES  J.  COUGHLIN— Hesumed 

Mr.  Coughlin.  Mr.  Chairman  and  Senators,  as  to  the  history  of 
privileges  and  indemnities,  as  you  know,  they  have  had  a  rather 
tumultuous  career;  but  they  are  "useful,  both  economically  and  other- 
wise, in  the  transaction  of  the  business  in  the  futures  exchanges. 

I  am  not  going  to  launch  into  a  complex  or  technical  discussion  of 
what  privileges  or  indemnities  are.  because  if  all  of  the  members  of 
the  committee  do  not  know  all  about  that  subject.  I  am  sure  a  suffi- 
cient number  of  them  are  suffi'iently  informed  so  as  to  advise  the 
other  Senators  on  the  committee  as  to  their  exact  nature. 

There  is  one  thing  I  want  to  stress  with  relation  to  indemnities  that 
it  seems  to  me  is  commonlv  overlooked,  and  that  is  that  by  their 
proper  and  timely  use  they  'do  tend  to  a  very  substantial  graduation 
or  diminution  of  speculative  risk;  and  that  is  the  primary  purpose  for 
which  thev  are  used. 

Heretofore  indemnities  have  been  traded  in  in  a  variety  of  wavs; 
and,  just  for  the  purpose  of  the  record,  I  am  merely  going  to  define 
an  indemnity  as  they  are  presently  employed  as  a  -ii-hour  option 
either  to  buy  or  to  sell  a  commodity  for  future  delivery  as  they  are 

regularly  traded  in. 

I  refer  to  them  as  24-hour  options  because  that  is  the  only  form  m 
which  they  are  currently  traded.  At  one  time  they  were  traded  on  a 
basis  of  daily,  weekly,  and  biweekly  periods.  Sometime  after  July 
of  1933,  when  the  weekly  and  biweekly  indemnity  periods  were  in 
effect,  trading  in  indemnities  altogether  Avas  abolished,  because  it  was 
felt  that  the  weekly  and  biweekly  indemnities  had  contributed  some- 
what to  the  difficulties  that  were  experienced  in  all  of  the  speculative 
markets,  both  securities  and  commodtiies,  in  July  of  that  year — 

namely,  1933. 

Subsequent  to  that  time  it  was  discovered— or,  rather,  it  devel- 
oped— that  the  speculative  interest  in  the  commodity  markets  had 
waned  to  such  a  noticeable  degree  that  about  1  year  ago,  prior  to  the 
movement  of  the  expected  crop,  there  was  a  great  deal  of  apprehen- 
sion as  to  the  absorbative  capacity  of  the  grain  exchanges  to  take  the 
hedges  that  normally  would  result  from  the  movement  from  the  farms 
to  &e  terminal  markets. 

At  that  time  the  exchanges  were  operating  under  what  was  known 
as  a  code  of  fair  competition  pursuant  to  the  Agricultural  Adjust- 
ment Act  and  the  National  Recovery  Act.  The  grain  exchange  codes 
were  administered  bv  the  Agricultural  Adjustment  Administration. 

Accordingly,  in  May  of  1935— last  year — the  code  authority  was 
meeting  in  Chicago  to  consider  certain  amendments  that  were  being 
submitted  by  various  interested  people ;  and  in  Chicago  we  had  pre- 
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pared  a  petition  seeking  the  reestablishment  of  daily  indemnities  on 
a  restricted  and  limited  scale. 

That  petition  was  sent  to  the  other  terminal  markets  throughout 
the  Middle  West  and  it  was  siijned  by  representatives  of  all  classes  of 
the  trade — commission  merchants,  receiving  houses,  eli>vators,  mills 
and  industries,  carriers-^practically  everybody  who  had  at  any  time 
had  occasion  to  use  indemnities,  and  thev  were  all  heartily  in  favor  of 
their  restoration  on  the  limited  basis  that  was  suggested. 

That  basis,  if  I  may  indicate  it  briefly,  was  that  no  one  in<lividual 
could  sell  indemnities  or  options  covering  more  than  ;i  half  million 
bushels  of  grain  in  any  1  day.  And,  of  <'ourse,  there  is  no  such  thing 
as  an  open  limit  on  indemnities,  because*  they  automatically  exi)ire 
the  day  after  they  are  sold:  and  some  other  limitations  were  ])lac<'d 
upon  that  class  of  trading,  namely,  that  they  could  not  l)e  used  in  lieu 
of  margin  deposits — and  there  were  one  or  two  other  items  mentioned 
in  it. 

The  program  that  was  submitted  to  the  code  authority  at  tlnit 
time  had  previously  been  formulated  by  the  code  committee  some- 
time in  the  previous  fall,  in  the  fall  of  11)*M.  On  the  co<le  committee 
was  a  representative  or  representatives  of  the  Department  of  Agri- 
culture. And,  while  they  did  not  have  a  vote  in  the  code  com- 
mittee, I  understand  that  they  made  no  objections  to  the  i)roposal 
of  restoring  indemnities  on  the  basis  adjusted — and  if  I  don't  quote 
the  facts  correctlv  about  that,  I  assume  that  someone  will  call 
attention  to  it. 

At  any  rate,  when  the  code  committee  had  the  matter  under  dis- 
cussion, it  was  unanimously  agreed  among  them  that  that  ought 
to  be  restored  on  the  basis  I  have  indicated,  and  accordingly  we  went 
before  the  code  authority  during  the  following  May  with  that 
program. 

I  presented  the  matter  to  the  code  authority,  on  behalf  of  the  grain 
trade  throughout  the  Middle  West,  representing  all  the  various  inter- 
ests on  the  different  commodity  exchanges ;  and  I  like  to  believe  that 
the  suggestion  was  well  received.  But  we  never  had  an  opportunity 
to  find  out,  because  it  was  just  shortly  after  that  hearing  that  the 
National  Recovery  Act  was  invalidated  by  the  Supreme  Court. 

But  rather  than  go  into  an  extensive  discussion  of  indemnities, 
and  their  nature  and  use  and  what  we  l)elieve  to  be  their  economic 
advantages — and  I  would  hesitate  to  tc^ll  you  how  long  it  would  re- 
quire to  do  that,  even  with  my  remarkable  facility  in  the  way  of 
brevity,  and  which  most  of  the  men  won't  agree  to — I  am  merely  go- 
ing to  refer  you  to  the  proceedings  before  the  code  authority  on  that 
occasion ;  and  I  will  turn  this  over  to  the  reporter  with  the  request 
and  the  suggestion  that  the  proceedings  be  copied  into  the  record. 
I  am  referring  to  pages  92  to  104,  inclusive,  of  the  official  report  of 
the  proceedings  before  the  Agricultural  Adjustment  Administration 
in  the  matter  of  Hearing  with  Respect  to  a  Code  of  Fair  Competi- 
tion for  Grain  Exchanges  and  Members  Thereof,  Docket  No.  C-298, 
hearing  at  Chicago,  111.,  the  date  being  May  15  and  16,  1935.  This 
is  volume  1  of  the  report  of  the  proceedings  that  I  am  referring  to, 
and  I  turn  it  over  to  the  reporter  and  c>onclude  my  statement  with 
that  suggestion,  unless  someone  has  some  questions  to  ask  me. 


Senator  Murphy.  All  that  you  ask  to  be  inserted  in  this  record  is 

pages  92  to  104?  .        o.       .         rr<u  ^  •       n 

Mr.  CouGHLiN.  Pages  92  to  104,  inclusive,  Senator.     Ihat  is  all. 

That  is  as  full  a  discussion  of  the  subject  as  I  could  give  you  in  a 

half  hour,  and  I  am  quite  sure  you  will  accept  this  in  lieu  of  a 

discussion. 

Senator  Murphy.  Yes. 

(The  matter  referred  to  follows:) 

Mr.  CouGHLiN.  My  name  is  James  J.  Coughlin.  My  address  is  332  South 
La  Salle  Street.     I  live  in  Chicago,  and  I  am  a  member  of  the  Chicago  Board 

of  Trade.  ^  ,.     ^  * 

Mr.  Chairman,  I  hold  a  substantial  and  formidable  brief  in  the  form  of  a 
petition  that  has  been  signed  by  something  in  excess  of  1,500  meml>ers  of  the 
contract  grain  markets,   including,  I  believe,   all  of  them,   with   the  possible 
exception  of  Minneapolis,  and  I  understand  that  the  petition  that  was  circu- 
lated and  signed  there  is  now  in  the  mail,  or  will  be,  and  I  assume  we  will 
have  leave  to  file  it  when  we  receive  it.  ...... 

The  petition  asks  the  striking  from  the  code  of  the  provision  prohibiting 
indemnity  and  for  the  restoration  of  trading  in  daily  indemnities  upon  the 
basis  of  a  program  that  has  been  formulated  and  unanimously  endorsed  by  the 

code  authority.  ^  .  .     -^        ^  t 

The  petition  states  our  case,  perhaps,  as  well  as  we  can  state  it,  ana  i  as- 
sume that  the  names  of  those  gentlemen  that  have  been  subscribed  to  it  may 
be  considered  as  witnesses  in  support  of  it. 

The  petition  is  relatively  brief,  and  I  will  read  it.  It  is  addressed  to  the 
Honorable  Henry  A.  Wallace,  Secretary  of  Agriculture,  and  Hon.  W.  A.  Harri- 
man,  administrative  oflScer. 

"Gentlemen:  The  undersigned  members  of  the  contract  grain  markets  un- 
der the  jiiiisdiction  of  the  United  States  Department  of  Agriculture  respect- 
fully represent  that  there  was  included  in  the  code  of  fair  competition  hereto- 
fore adopteil  by  and  on  behalf  of  the  licensed  grain  exchanges  of  the  country, 
a  provision  prohibiting  trading  in  indemnities  m  the  contract  markets. 

"This  provision  has  been  operative  for  more  than  a  year,  and  it  is  the  consid- 
ered judgment  of  the  grain  trade  and  others  similarly  situated  that  it  h  ts 
worked  to  the  disadvantage  of  the  marketing  system  in  that  it  has  greatly 
reduced  the  volume  of  trade  and  the  breadth  of  interest  and,  as  a  consequeiice, 
has  made  the  markets  extremely  sensitive  and  abnoimally  susceptible  to  minor 
influences  that  have  been  reflected  more  conspicuously  than  their  true  economic 
significance  would  warrant. 

"We  believe  that  experience  has  been  abundantly  shown  that  pric.^  levels  to 
producers  of  grain  have  been  infinitely  more  profitable  during  i)eriods  of  active 
interest  in  the  futures  markets,  and  that  it  necessarily  follows  that  a  uaritnv- 
Ing  or  serious  reduction  of  such  interest,  through  constriction  or  otherwise, 
particularly  during  periods  of  heaviest  movement  from  farms,  may  easily  result 
in  the  marketing  of  such  grain  at  prices  substantially  lower  than  are  justifi^'d 
by  then-existing  and  prospective  fundamental  conditions. 

'We  recognize  that  in  the  existing  contusion  of  conflicting  elements  there  is 
probably  no  single  solution  to  the  question  of  a  satisfactory  adjustment  uf 
agricultural  problems,  but  we  do  believe  that  a  broad  and  continuing  interest 
in  the  futures  markets  may  well  be  regarded  as  a  healthy  and  salutary  develop- 
ment. 

"In  our  judgment,  the  progressively  decreasing  interest  in  the  futures  mar- 
kets m..y  well  encourage  the  consideration  of  any  economically  sound  and 
proper  stimuli  that  may  reasonably  be  expected  to  provide  a  basis  for  an  ex- 
pamled  interest  and  participation,  without  which  some  considerable  apprehen- 
sion as  to  the  capacity  of  the  futures  markets  to  absorb  the  impending  volume 
of  hedging  is  justified. 

"In  our  judgment,  the  restoration  of  daily  indemnities  would,  as  heretofore, 
result  in  a  substantial  broadening  of  the  capacity  of  the  futures  markets  to 
absorb  the  great  volume  of  hedges  necessarily  attendant  upon  croj)  movements 
and,  to  that  extent,  furnish  an  infinitely  more  liquid  market  than  exists  at 
present,  thereby  not  only  resulting  in  a  higher  price  level  but  likewise  reducing 
the  necessary  price  difCerential  between  farm  and  terminal. 
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"We  further  respectfully  show  that  a  subcommittee  of  the  grain  exchange 
code  authority  on  November  19,  1934,  after  a  careful  and  exhaustive  considera- 
tion of  the  subject,  recommended  to  the  c»Hle  authority  tl)e  restoration  of 
trading  in  daily  indemnities  on  a  modified  and  restricted  basis,  as  follows: 

"1.  That  purchases  or  sales  in  excess  of  5(K),000  bushels  of  bids  or  offers  by 
any  one  individual,  firm,  or  corporation  be  not  permitted  in  any  one  market 
in  any  one  day. 

"2.  That  such  indemnities  be  cleared  through  the  exchange  clearing  house. 

"3.  That  reports  of  all  such  transactions  be  made  to  the  Grain  Futures 
Administration. 

"4.  That  such  transactions  shall  not  be  accepted  in  lieu  of  margins. 

"That  thereafter,  on  May  3,  1935,  the  grain  exchange  code  authority  unani- 
mously endorsed  and  approved  the  proposals  above  set  forth,  and  so  advised 
the  Secretary  of  Agi'iculture.  Tlie  undersigned,  therefore,  respectfully  request 
the  amendment  of  the  grain  exchange  code,  and  any  other  Executive  order 
that  may  be  necessary,  to  the  end  that  trading  in  daily  indenmities  in  strict 
accord  with  the  policy  herein  specified  be  restored  on  the  contract  markets. 

"Respectfully  submitted." 

There  are  appended  the  signatures  of  mure  than  1,500  membei's  of  the 
Chicago  Board  of  Trade,  Kansas  City  Board  of  Trade,  St.  L<»uls  Merchants' 
Exchange,  Buffalo  Exchange,  Duluth  Exchange,  New  York  Produce  Exchange, 
if  I  have  not  already  included  that ;  and,  as  I  stated  before,  the  signed  petition 
from  the  Minneapolis  Exchange  is  on  the  wa>  here.     I  am  so  informed. 

Now,  with  respect  to  this  question,  gentlemen,  I  am  not  going  to  discuss  it 
at  very  great  length,  for  the  reason  that  the  Department  of  Agriculture  and 
the  Grain  Futures  Administration  already  know  as  much  about  indemnities 
as  I  could  possibly  hope  to  tell  them,  if  my  knowledge  were  half  as  broad  as 
theirs,  in  2  or  3  weeks'  time. 

Our  interest,  primarily,  and  I  suppose  this  will  be  subject  to  some  criticism 
and  possibly  some  doubt,  is  fundamentally  In  the  marketing  system. 

We  are  not  speaking  on  behalf  of  any  single  group  of  traders,  although  all 
of  them  are  entitled  to  fair  consideration  and  fair  and  reasonable  treatment. 
These  petitions  have  been  signed  by  every  class  of  trade  that  we  have.  I 
mean  by  that,  every  branch  of  our  trade  is  represented,  both  brokers,  floor 
traders,  commission  houses,  millers,  bakers,  industries,  manufacturers  of  all 
sorts. 

They  have  been  unanimous  and  are  unanimous  In  their  approval  and  endorse- 
ment of  this  program  because  they  understand,  as  we  have  tried  to  point  out 
to  you  in  the  petition,  that  if  there  is  one  thing  more  than  any  other  thing 
that  is  necessary  in  the  marketing  system  at  this  time  It  is  an  Infinitely  broader 
interest  than  we  have. 

The  Grain  Futures  Administration  will  bear  me  out  in  this,  that  recently — 
and  I  do  not  know  for  how  long  a  period  backward — there  has  been  a  progres- 
sively decreasing  Interest  in  the  futures  market. 

Now,  of  course,  those  who  are  opposed  to  speculation  will  undoubtedly  get 
a  great  deal  of  satisfaction  out  of  that,  but  the  fact  remains  that  in  the  specu- 
lative markets  there  lodges  the  ownership  of  grain  after  it  bas  been  moved 
off  the  farms,  or  until  It  Is  ultimately  In  the  consumptive  channels. 

If  that  Is  not  true,  then  there  Is  no  excuse  under  the  sun  for  a  futures 
market,  speculative  or  otherwise;  and  If  that  were  true,  I  would  hardly  have 
face  or  grace  to  appear  here  this  afternoon  in  support  of  this  petition. 

We  do  know  that  this  open  interest  has  b**en  steadily  decreasing,  and  there 
is  very  considerable  apprehension  on  the  part  of  the  entire  trade,  so  far  as  I 
know — and  I  know  no  one  has  spoken  to  the  contrary — that  when  a  crop  move- 
ment comes  along,  as  it  will  presently,  with  its  attendant  volume  of  hedging, 
there  is  a  very  serious  danger  of  something  more  than  an  ordinary  price 
collapse. 

We  are  extremely  apprehensive  about  that,  partly  for  selfish  reasons  and 
partly  because  of  our  Interest  in  the  market  generally. 

Our  selfish  reasons  are  simply  this — that  is,  that  if  such  a  situation  should 
develop,  unquestionably  the  exchanges  will  have  to  bear  the  brunt  of  criticism 
for  It,  when,  as  a  matter  of  fact,  they  are  no  more  chargeable  with  it  than 
a  new-born  infant  might  be. 

To  what  extent  the  trading  in  dally  indemnities  will  Increase  the  volume  of 
trade  we  have  no  means  of  knowing.  We  are  not  pretending  to  make  any 
specific  representations  upon  that  point. 
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We  do  know  this— experience  shows  it  and  everyone  who  is  familiar  with 
the  operation  of  grain  exchanges  readily  admits  it— that  it  being  a  form  or 
insurance  for  open  commitment,  it  necessarily  induces  the  making  of  open 
commitments  as  It  has  so  freely  in  the  past. 

The  open  commitments  are  your  market  Interest.  The  more  you  have  of  them, 
the  broader  your  market  is,  and  breadth  of  interest  being  what  we  are  seeking, 
we  feel  restoration  of  trading  In  dally  Indemnities  will  to  some  extent,  be  it 
great  or  small,  we  have  no  way  of  knowing,  will  be  a  distinct  advantage. 

So  much  from  the  speculative  side. 

It  is  a  matter  of  common  knowledge,  I  think,  that  the  carriers,  the  terminal 
elevators,  the  industries,  mills  to  some  extent,  have  used  privileges.  Mr.  Paul 
Mehl,  of  the  Grain  Futures  Administration,  has  a  very  excellently  prepared 
pamphlet  on  the  subject  and  has  indicated  they  are  used  to  some  extent  by 
manufacturers  and  processors,  but  he  does  not  say  it  is  very  great. 

Well,  be  that  as  It  may,  I  think  there  is  some  connection  between  his  state- 
ment and  what  the  evidence  of  the  past  few  years  will  show.  In  the  other 
days,  when  w^  did  have  indemnity  trading,  we  had  broad  markets.  The  indus- 
tries making  the  trades  were  not  in  nearly  as  precarious  position  as  today, 
because  of  the  breadth  of  the  existing  markets,  and  perhaps  they  did  not  feel 
the  need  of  using  Indemnities,  but  the  fact  that  other  speculators  did  use  them 
to  protect  their  commitments  and  maintain  their  commitments  was  the  very 
thing  that  perhaps  made  It  unnecessary  for  a  lot  of  carriers  and  cash  grain 
interests  to  do  the  same  thing. 

I  notice,  likewise,  another  conclusion  that  Mr.  Mehl  drew  in  his  pamphlet, 
which  is  practically  the  only  thing  in  his  book  that  I  am  going  to  disagree  with 
him  about,  and  that  is  this : 

He  made  the  statement  that  perhaps  the  use  of  indemnities  was  not  a  par- 
ticularly profitable  thing,  because  the  record  would  seem  to  indicate  that  they 
were  not  exercisable  oftener  than  they  were  exercisable  at  a  profit. 

Of  course,  the  rather  paradoxical  thing  about  that  is,  the  majority  of  people 
who  do  buy  Indemnities  to  protect  open  interests  very  earnestly  pray  they  won't 
be  good.  They  are  simply  purchased  as  a  form  of  insurance,  the  same  as  a  man 
buys  a  policy  of  insurance  on  his  own  house  and  very  earnestly  desires  he  wiU 
never  have  to  collect  on  It. 

That  practically  is  the  only  observation  that  Mr.  Mehl  made  that  I  thought 
perhaps  was  subject  to  criticism. 

The  uniformity  of  endorsement  and  approval  by  the  entire  trade  of  this  re- 
quest that  is  being  made,  it  seems  to  me,  is  perhaps  all  of  the  proof  that  were 

necessary. 

But,  more  than  that,  I  submit  that  the  unanimous  approval  of  It  by  the  Code 
Authority,  and,  in  fact,  it  is  the  Code  Authority's  own  program,  certainly  ought 
to  prove  our  case  as  conclusively  as  I  could  hope  to  prove  it. 

This  program  is  not  by  any  means  the  program  of  a  group  of  irresponsible 
speculators  who  hope  to  prey  upon  the  innocent  public  or  anybody  else. 

They  have  a  very  definite  and  fixed  place  in  the  marketing  system.  And  I 
want  to  call  your  attention  to  the  fact  that  on  the  code  committee  that  approved 
this  program  and  helped  to  formulate  It  are  two  representatives  of  the  Depart- 
ment of  Agriculture,  one,  the  Assistant  Chief  of  the  Grain  Futures  Administra- 
tion, my  good  friend  Mr.  Mehl,  whose  admitted  knowledge  is  unquestioned. 
The  other,  Mr.  Arnot,  who  was  formerly  president  of  the  Chicago  Board  of  Trade, 
and  now  consultant  in  the  Department  of  Agriculture,  and  who,  therefore,  caii 
reasonably  be  presumed  to  have  a  viewpoint  both  of  operation  and  regulation. 

And  as  a  consequence  his  approval  of  it,  it  seems  to  me,  ought  to  carry  very 
substantial  weight. 

Now,  I  just  want  to  make  one  further  observation,  and  I  supiK)se  I  am  damned 
and  condemned  for  it,  but  I  am  going  to  do  it  nevertheless,  because  it  occurs  to 
me  that  this  program  that  we  are  submitting  here  is  more  or  less  related  to  the 
question  of  marginal  requirements,  and  I  want  to  answer  one  statement  that 
Mr.  Huff  made,  because  It  was  so  grossly  Inaccurate  that  I  would  dislike  very 
much  to  see  it  go  uncontradicted,  and  that  was  Mr.  Huff's  suggestion  that  per- 
haps the  real  Interest  of  the  men  who  appeared  here  in  behalf  of  a  broader  and 
more  liquid  market  would  be  that  there  would  be  wider  and  greater  and  more 
unfair  liquidation,  and  we  might  possibly  profit  by  those. 

Well,  of  course,  the  history  of  the  market  is  this :  That  the  thinner  the  market, 
usually  the  wider  the  range;  and  the  broader  the  market,  the  narrower  the 
range. 
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I  might  give  what  I  consider  an  example.  This  week  I  had  an  order  to  nell 
180,000  bushels  of  September  corn.  I  started  to  sell  at  78%  and  finished  at  77. 
I  think  possibly  it  sold  Ix^low  that  later  on.  I  have  seen  the  time  when  I  could 
save  sold  10  times  that  amount  within  a  quarter  of  a  cent. 

The  fact  of  these  markets  being  so  narrow  and  being  so  restricted,  Instead  of 
narrowing  the  range  to  the  disadvantage  of  the  professional  trader,  has  infi- 
nitely widened  the  trade.     I  have  seen  it. 

I  do  not  like  to  be  constantly  reminiscing,  b<'cause  you  do  not  care  about  my 
history,  but  when  we  have  traded  in  10  times  the  volume  we  are  today,  within 
a  range  half  as  broad,  in  those  times  we  had  indemnities  but  ^^e  had  great  con- 
flicting interests  on  both  sides  of  the  market  all  of  the  time. 

There  were  buyers  and  sellers.  There  was  not  the  case  of  tte  market  run- 
ning away  on  one  side  or  running  down  on  the  other.  The  broader  the  market,, 
the  narrower  j^our  range,  and  that  is  where  your  real  stability  comes  from. 

The  more  you  even  the  market  up,  that  is  when  it  gets  into  a  real  dangerous 
position,  particularly  for  the  hedger  who  is  sending  out  his  overnight  bids  or 
making  his  overnight  offers,  because  those  are  sent  out  on  the  basis  of  what 
that  hedger  thinks  he  will  be  able  to  do  in  the  morning. 

Now,  if  he  is  in  a  narrow,  sensitive  market,  moving  in  a  \OTy  broad  range, 
frequently  without  any  trade  at  all,  and  we  see  that  happen  every  day  now 
where  the  market  moves  a  half,  three-quarters,  or  a  full  cent  without  the  stufiT 
being  traded  in,  that  means  he  must  widen  his  differential  between  what  he  is 
bidding  or  what  he  exi>ects  to  put  out  or  cover  his  hedge  at. 

So  instead  of  a  broad  market  working  to  the  disadvantage  of  the  producer, 
it  is — it  has  directly  the  contrary  effe<»t. 

That  is  what  we  are  asking  for — not  on  behalf  of  any  single  group  but  the 
members  of  the  marketing  system  as  a  whole. 

When  you  finally  devise  some  mechanism  that  will  supplant  the  speculative 
markets  as  they  now  exist,  which,  after  all,  are  speculative  on  one  side  because- 
hedging  is  not  a  complete  transaction,  that  is  just  the  sold  sid«s  someone  has 
to  be  on  the  other  side  and  assume  that  risk. 

When  you  find  a  way  to  supplant  that  with  better  mechanit^m,  possibly  we 
can  subscribe  to  some  of  the  theories  advanced  this  afternoon,  but  until  that 
time  ct>mes  we  have  to  make  the  best  of  vvliat  we  have,  and  we  suggest  this  as 
an  improvement  over  what  we  have. 

Thank  you. 

I^residing  OflScer  Giffgiid.  Mr.  Coughlin,  have  you  copies  of  your  petition  with 
you — more  than  one? 

Mr.  Coughlin.  I  only  have  the  original,  and  I  would  like  to  leave  it  with  the 
clerk.    These  are  signed. 

Presiding  Officer  Giffokd.  How  many  copies  do  you  have? 

Mr,  Coughlin.  There  is  one  copy  for  each  of  the  exclianges. 

Presiding  Oflicer  Giffoicd.  You  are  proposin^i:  to  leave  them? 

Mr.  Coughlin.  I  am  proposing  to  leave  theni.  and  1  would  like  to  have  leave 
to  file  the  Minneaixilis  petition  when  it  gets  here. 

Presiding  OflScer  Gifford.  The  petitions  retVrrtd  to  by  IVIr.  C(.ughlin  will  be 
made  a  part  of  this  record  by  reference,  for  the  reason  that  there  is  but  a  single 
copy,  and  they  will  be  ordered  delivered  to  James  K.  Knudson,  chief  hearing 
cierk,  and  by  him  preserved  as  a  i^ermanent  fil«-  in  the  file  of  this  case,  and  we 
will  give  him  permission  to  add  the  petition  «rf  tl»e  Minneapolis  exchange  unon 
its  receipt. 

Senator  Murphy.  You  have  something  further.  Mr.  Sturtevant  ? 

Mr.  Sturtevant.  Mr.  Chairman,  just  one  brief  statement.  We 
want  to  make  this  very  clear  for  the  record,  that  at  no  time  or 
through  any  witness  do  we  intend  to  convey  to  the  committee  the 
thought  that  the  Grain  Futures  Administration  is  approving  any 
of  the  propositions  which  we  have  presented  to  you— and  that  applies 
particularly  to  this  last  one  of  privileges  and  indemnities.  If  Mr. 
Coughlin  left  that  impression,  I  am  sure  he  did  not  intend  to  do  so. 

Now,  I  would  like  to  file  with  the  committee  36  telegrams  and  2 
letters. 

Senator  Murphy.  Pardon  me.    Have  you  given  us  this  amendment 
Avhich  you  suggested  in  respect  to  that  ? ' 
Mr.  Sturtevant.  Yes. 


Senator  Murphy.  We  have  that? 

Mr.  Sturtevant.  Yes.     Our  amendment  is  that  on  page  9,  para- 
graph (B),  lines  14  to  17,  inclusive,  be  stricken  from  the  bill. 

Senator  Murphy.  Have  you  put  that  in  written  form? 

Mr.  Sturtevant.  No,  sir;  but  we  will.    We  are  going  to  file  this 
with  the  secretary. 

Senator  Murphy.  I  wish  you  would.    It  is  easy  to  overlook  these. 

Mr.  Sturtevant.  We  have  arranged  with  the  secretary  to  file  all 
of  our  amendments  with  him. 

Senator  Murphy.  Will  you  file  them  in  duplicate? 

Mr.  Sturtevant.  Yes;  we  will  file  about  25  copies. 

Senator  Murphy.  When  will  you  file  them  ? 

Mr.  Coughlin.  The  secretary  stated  that  it  would  be  satisfactory 
if  we  mimeographed  them. 

Senator  Murphy.  I  was  just  wondering  if  we  could  give  the  folks 
following  you  the  benefit  of  them.    They  do  not  have  copies  of  them 

now  ? 

Mr.  Coughlin.  I  guess  each  one  of  them  has  it  as  read  into  the 

record.  . 

Senator  Murphy.  Unfortunately,  that  record  isn't  out  until  to- 
morrow. 

Mr.  Sturtevant.  We  will  do  the  best  we  can,  Mr.  Chairman. 

I  desire  to  file  with  the  committee  36  telegrams  and  2  letters,  each 
one  of  which  is  from  a  cooperative  grain  organization.  I  have  no 
intention  of  reading  these  into  the  record.  I  would  like  to  read  the 
first  one.  It  is  from  Pollock,  S.  Dak.,  addressed  to  C.  D.  Sturtevant, 
chairman.  National  Committee  on  Grain  Affairs,  Mayflower  Hotel, 
Washington,  D.  C. : 

Representing  200  grain  producers,  we  protest  passage  of  bill  H.  R.  6772,  as 
this  bill  hinders  efficient  and  low-cost  marketing  of  grain. 

Signed  by  the  Pollock  Farmers  Elevator  Co. 

The  other  letters  and  telegrams  are  of  similar  purport  and  they 
are  filed  for  the  purpose  of  showing  to  the  committee  that  there  are 
at  least  38  cooperative  organizations  operating  grain  elevators  who 
are  opposed  to  the  present  legislation. 

That  is  all  I  have,  Mr.  Chairman. 

Senator  Murphy.  Then  you  rest  your  case? 

Mr.  Sturtevant.  Yes. 

Senator  Murphy.  The  gentlemen  representing  the  opposition,  the 
butter-and-egg  industry,  are  they  present  ? 

Mr.  Fox.  We  are  ready,  Mr.  Chairman. 

Senator  Murphy.  As  1  remember  it,  you  asked  for  a  half  hour  this 

morning  ? 

Mr.  Fox.  Yes ;  about  a  half  hour. 
Senator  Murphy.  Very  well. 

STATEMENT  OF  MICHAEL  E.  FOX,  VICE  PRESIDENT,  PETER  FOX 
SONS  CO.,  CHICAGO,  ILL.,  AND  PRESIDENT  OF  THE  CHICAGO 
MERCANTILE  EXCHANGE 

Mr.  Fox-,  My  name  is  Michael  E.  Fox.  I  am  vice  president  of 
the  Peter  Fox  Sons  Co.,  a  corporation  of  the  State  of  Illinois,  with 
its  home  office  in  the  city  of  Chicago.     The  company  was  founded 
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in  the  year  1897.  It  has  branches  in  the  States  of  North  Dakota, 
South  Dakota,  Kentucky,  and  Tennessee.  It  is  engaged  in  the 
buying,  concentrating,  processing,  shipping,  and  distributing  of 
butter,  eggs,  poultry,  and  potatoes. 

I  am  president  of  the  Chicago  Mercantile  Exchange,  of  Chicago, 
111.,  a  nonprofit  corporation  organized  under  the  laws  of  the  State 
of  Illinois.    As  disclosed  in  its  charter,  the  exchange  was  formed — 

to  furnish  a  convenient  meeting  place  where  its  members  moy  buy  and  sell 
butter,  eggs,  and  other  commodities;  to  promote  uniformity  in  the  customs 
and  usages  of  the  trade;  to  gather  and  impart  to  our  members  general  in- 
lormation  useful  to  them;  to  fa'cilitate  the  s|»eedy  adjustment  of  any  business 
disputes  that  may  arise  among  its  members ;  and  to  secure  the  lull  benefit 
of  cooperation  in  the  furtherance  of  their  legitimate  pursuits. 

Under  a  rule  of  the  exchange  any  white,  male,  American  or  Cana- 
dian citizen  of  legal  age,  good  character  and  credit,  is  eligible  for 
membership.  At  the  present  time  the  exchange  has  475  individual 
members  in  good  standing,  among  which  are  representatives  of 
the  principal  butter  and  egg  farmer  cooperatives,  and  principal 
independent  concentrators,  processors,  and  distributors  of  the 
country. 

I  appear  before  this  committee  to  most  seriouslv  request  that 
butter  and  eggs  be  stricken  from  H.  R.  6772.  I  baso  this  request 
primarily  on  the  fact  that  the  butter  and  egg  industries  have  had 
no  opportunity  to  be  heard  on  the  merits  of  the  legislation  as  it 
relates  to  butter  and  eggs.  Moreovei-.  in  its  passage  through  the 
House  these  commodities  were  not  publicly  mentioned.  Again:  I 
have  been  unable  to  find  anywhere  in  the  records  of  the  legislation 
a  report  or  recommendation  from  the  Secretary  of  the  United  States 
Department  of  Agriculture  concerning  the  desirabilitv  or  necessity 
for  their  inclusion.  I  may  say,  further,  that  representatives  of  the 
farmers'  cooperatives  are  constant  traders  on  the  exchange,  and 
not  one  of  them  has  expressed  to  the  exchange  a  desire  for  this 
legislation,  and  I  cannot  find  anywhere  in  the  record  of  the  legis- 
lation such  a  request  from  them.  However,  the  committee  has 
before  it  the  requests  of  various  farm  organizations  to  enact  H.  R. 
6772  "to  amend  the  Grain  Futures  Act."-  So  far  as  I  have  b»»en 
able  to  discover,  these  requests  are  from  organizations  that  ;ire 
primarily  interested  in  grain  and  they  have  no  more  than  a  mere 
incidental  interest  in  butter  and  egg^.  from  either  the  production 
or  marketing  standpoints.  Without  such  an  interest  their  com- 
petency to  guide  legislation  of  this  character  may,  and  should  be, 
questioned. 

In  view  of  the  foregoing  it  is  clear  that  the  public  record  of 
this  legislation,  as  it  relates  to  butter  and  eggs,  contains  no  demand 
for  it  in  its  present  form  as  an  appendage  to  the  Grain  Futures 
Act,  and  on  behalf  of  the  people  I  represent,  I  respectfully  requiist 
and  urge  that  these  commodities  be  entirely  eliminated. 

If,  in  the  wisdom  of  the  committee,  based  upon  undisclosed  in- 
formation in  its  hands,  it  appears  that  butter  and  ecg  exchanges 
should  be  regulated  by  the  Federal  Government,  then  I  respectfully 
request  that  regulatory  legislation  l^e  enacted  onlv  after  public 
hearings  where  those  having  primary  interests  in  these  commodities 
may  have  an  opportunity  to  be  heard,  and  when  such  legislation  is 
enacted  that  it  be  in  such  form  as  will  square  with  the  facts  and 


TO   AMEND   THE   GRAIN    FUTURES   ACT  143 

circumstances  surrounding  the  production  and  marketing  of  butter 

and  eggs.  , 

I  am  not  competent  to  discuss  the  Grain  Futures  Act,  nor  the 
marketing  of  butter  and  eggs  in  connection  with  it.  I  am  not  com- 
petent to  discuss  the  production  and  marketing  of  grain,  but  I  be- 
lieve I  am  competent  to  submit  to  you  a  few  butter  and  egg  facts 
with  which  any  beneficial  legislation  must  square.  It  is  then  for 
you  to  determine  whether  the  proposed  legislation  so  squares, 
whether  the  butter  and  egg  interests  should  be  granted  a  thorough 
hearing,  or  whether  entirely  new  legislation  to  cover  the  particu- 
lar field  of  butter  and  eggs  is  indicated.    I  submit  the  following : 

(1)  Recent  estimates  made  by  the  United  States  Department  of 
Agriculture  for  the  calendar  year  1935  disclose  that  farmers  received 
from  the  sale  of  the  following  commodities  the  amounts  mentioned : 

Poultry   and   eggs i^Sq  ^'^ 

Dairy    products 1'  249.  WO,  WU 

Cotton  and  cottonseed I5;'nnA'nnn 

All    grains__ ^^  '^^  '^^ 

(2)  It  is  estimated  by  the  same  authority  that  cream  is  produced 
on  several  millions  of  farms,  and  eggs  on  something  over  5,000,000 
farms,  all  of  which  farms  are  scattered  throughout  the  entire  length 
and  breadth  of  the  United  States. 

(3)  It  is  common  knowledge  that  in  addition  to  the  farm  pro- 
duction of  eggs  there  are  thousands  of  back-lot  producers  m  all 
villages  and  towns.  Still  others  are  located  in  many  areas  sur- 
rounding our  great  cities.  In  recent  months  the  number  of  egg  pro- 
ducers have  been  augmented  by  the  activities  of  the  Federal  Gov- 
ernment in  establishing  certain  classes  of  citizens  on  subsistence 
farms.  Most  all  of  these  producers  produce  surplusses  beyond  their 
own  needs  and  they  are  marketed  through  a  great  variety  of  apncies. 

(4)  The  production  of  cream  and  eggs  is  by  no  means  of  a  sea- 
sonal character,  though  they  have  their  peak  seasons.  They  are  being 
])roduced  every  day  in  the  year  in  widely  scattered  areas  throughout 
the  entire  country.  They  are  constantly  flowing  to  market  through 
a  great  variety  channels  in  great  volume.  From  a  practical  stand- 
point, every  day  in  the  vear  in  production,  processing,  and  marketing 
is  a  history  urito  itself,  and  ownership  in  commercial  channels,  at 
any  particular  time,  has  heretofore  been  imi)ossible  of  determination. 

(5)  Current  sales  of  cream  and  eggs  by  producers  are  made  on  a 
cash  basis  and  in  very  small  lots.  The  average  amount  of  cash  in- 
volved in  each  transaction  is  something  in  the  neighborhood  of  $2. 

(6)  The  commodities  are  extremely  perishable. 

(7)  The  consumption  of  butter  and  eggs  is  less  stable  than  the 
consumption  of  other  food  products  as,  for  example,  gram  products. 

(8)  There  are  no  authentic  figures  to  show  the  number  of  persons 
engaf^ed  in  handling  eggs.  It  is  common  knowledge,  however,  that 
there^  are  thousands  of  them  at  both  the  shipping  and  distributing 
ends.  They  operate  independently  of  each  other.  They  all  com- 
pete with  each  other  to  procure  in  the  first  instance  and  to  sell  in 

The  same  is  true  concerning  cream  buyers  at  the  procurement  end. 
It  is  estimated  that  there  are  approximately  5,000  creameries  and 
butter-making  establishments,  with  uncounted  hundreds  of  widely 
scattered  independent  and  competing  cream  buyers. 
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Begulatory  lepslation  that  will  insure  the  free  flow  of  butter  and 
eggs  from  the  farm  to  the  table  of  the  consumer  must  take  into 
account  at  least  all  of  the  factors  and  incidents  I  have  UK'ntioned.  The 
exchanges  have  taken  them  into  account  with  the  result  that  all  of  the 
many  and  diversified  interests  have  been  weighed  against  each  other 
and  have  been  well  balanced,  so  that  today  this  commerce  flows  freely 
and  without  the  alleged  burdens  and  obstructions  which  gave  rise  to 
the  Grain  Futures  Act. 

Legislation  to  regulate  the  butter  and  egg  exchanges  must  take  into 
account  the  interest  of  over  5,000,000  farmers  and  thousands  of  other 
producers;  also  the  interests  of  the  uncounted  thousands  of  other 
citizens  whose  interests  are  involved,  and  last,  but  not  least,  the  sum 
of  $1,841,000,000  which  was  paid  in  cash  to  farmer  producers. 

I  respectfully  suggest  to  the  committee  that  the  magnitude  of  the 
subject  under  discussion  is  sufficient  in  itself  to  justify  the  striking 
out  of  butter  and  eggs  from  H.  R.  6772,  and  if  the  public  welfare 
demands  the  regulation  of  the  butter  and  egg  exchanges  by  public 
authority,  that  the  demand  be  met  by  new  legislation  of  an  exclusive 
character. 

In  support  of  my  suggestions  and  in  conclusion  I  submit  that  so  far 
as  I  know,  and  so  far  as  the  public  generally  knows,  no  portentious 
clouds  appear  on  the  financial  horizon  of  cream  and  egg  product^rs. 
This  leads  me  to  the  final  conclusion  tliat  there  is  no  need  to  hurry 
this  legislation.  On  the  other  hand,  every  sign  points  to  the  need  of 
deliberate  and  painstaking  care  on  the  part  of  this  committee. 

Mr.  Fox  (continuing).  Now,  I  have  just  one  letter  here  that  you 
may  want  to  put  into  the  record,  from  a  cooperative  milk  pool,  that 
expresses  an  opinion  on  this.    They  were  unable  to  attend  this  meeting. 

Senator  Murphy.  All  riirht :  we  will  let  it  appear  in  the  record. 

(The  letter  referred  to  follows:) 

Milk  I 'ool  Products  Cooper aifve, 

Oshkosh,  Wis.,  April  I4,  19S(i. 
Mr.  Mike  Fox, 

President,  Chicago  Mercantile  Exchange.  Chicago,  HI. 
Dear  Mr.  Fox:  I  am  very  sorry  that  tlie  nor  ice  of  definite  hearing  date  caught 
us  with  no  possible  chance  of  sending:  our  representative  with  you  to  Washington 
for  the  hearing  on  the  bill  known  as  H.  R.  6772,  report  no.  1431. 

We  are  quite  vitally  interested  in  this  bill  and  would  like  to  emphasize  the  fact 
that  the  amendment  including  butter  and  eegs  shc>uld  be  eliminated  from  the 
present  measure  and  that,  if  the  House  of  Rfi>resentatives  or  Congress  findK  it 
necessary  to  pass  a  law  regulatir.g  exchanges  handling  butter  and  eggs,  this 
should  be  done  only  after  a  complete  and  independent  hearing  <»n  a  separate  bill 
for  that  purpose.  Butter  and  eg.us  are  something  that  must  be  sold  on  exchanges 
practically  every  day  and  it  is  necessaiy  that  the  exchanges  have  enough  freedom 
to  cope  with  the  different  emergencies  of  the  business. 

Our  ass(>ciation  stands  ready  to  give  you  any  assistance  whatever  at  the 
hearings  on  this  bill,  if  you  will  notify  us  just  what  day  the  hearings  will  be 
held,  and  if  it  is  possible  for  us  to  get  there,  either  myself  or  Mr.  Weis,  vice 
president,  will  make  every  effort  to  appi^ar. 
Hoping  your  trip  will  be  a  success,  I  am, 
Yours  very  truly, 

Ml  IK  Pool  Products  Cooperativb, 
Waiter  M.   Singler, 

President  and  General  Manager, 

Senator  Bulow.  Mr.  Fox,  does  your  statement  represent  the 
opinion  of  the  butter  and  egg  members  of  the  industry? 

Mr.  Fox.  The  Chicago  Mercantile  Ex(  hange,  as  I  said  in  my  state- 
ment, has  members  all  over  the  United  States. 


Senator  Xorris.  That  exchange  is  different  from  the  exchanges 
represented  by  the  Chicago  Board  of  Trade  'i 

Mr.  Fox.  IiT  very  many  respects  they  are  different. 

Senator  Norris.  You  do  not  occupy  the  same  offices  or  quarters,  do 
you? 

Mr.  Fox.  Oh,  no. 

Senator  Xorris.  You  said  at  the  beginning  of  your  statement  that 
you  were  vice  president  or  .some  other  official  of  some  corporation. 
That  was  a  nonprofit  organization? 

Mr.  Fox.  No ;  you  got  me  wrong.  Senator.  I  said  the  Chicago 
Mercantile  Exchange  was  a  nonprofit  corporation.  I  said  I  was  vice 
president  of  Peter  Fox  Sons  Co.,  which  was  a  corporation  engaged 
in  the  butter  and  egg  business. 

Senator  Murphy.  The  Chicago  Mercantile  Exchange  was  non- 
profit, didn't  you  say  ? 

Mr.  Fox.  les. 

Senator  Murphy.  Are  you  organized  like,  and  is  your  organiza- 
tion patterned  after,  that  of  the  board  of  trade  I 

Mr.  Fox.  To  some  extent  it  is  patterned  along  the  lines  of  the 
rules  of  the  board  of  trade. 

Senator  Murphy.  Have  you  disciplinary  committees  such  as  they 
have? 

Mr.  Fox.  Yes.  The  board  of  directors  of  our  exchange  acts  as 
the  disciplinary  committee. 

Senator  Murphy.  Have  you  ever  expelled  anybody  from  your 
exchange  ? 

Mr.  Fox.  We  -have  suspended  a  good  many  at  times,  but  I  don't 
recall  of  an  instance  where  we  have  expelled  anyone. 

Senator  Norris.  Does  this  exchange  deal  in  futures? 

Mr.  Fox.  The  members  deal  in  futures  on  the  exchange. 

Senator  Norris.  On  this  exchange  ? 

Mr.  Fox.  Yes.  • 

Senator  Norris.  You  hedge  just  like  you  do  on  other  exchanges? 

Mr.  Fox.  Yes,  sir. 

Senator  Norris.  Are  there  those  who  are  purely  speculators  that 
operate  on  this  exchange? 

Mr.  Fox.  There  are  some ;  yes.  We  need  them,  or  otherwise  we 
would  not  be  able  to  operate  at  all.  However,  there  isn't  as  much 
public  participation  in  our  market  as  we  should  like  to  see.  One 
reason  for  that  is  the  fact  that  it  is  practically  new ;  it  is  only  about 
15  years  old. 

Senator  Norris.  Has  it  been  growing  ? 

Mr.  Fox.  It  has  been  steadily  growing. 

Senator  Hatch.  You, have  the  same  system  of  procedure  that  they 
use  on  the  board  of  trade  ? 

Mr.  Fox.  I  wouldn't  be  able  to  answer  that  exactly;  I  am  not 
familiar  enough  with  it.  I  am  speaking  about  the  rules  in  general. 
The  principal  rules  are  more  or  less  the  same,  except  that  I  believe 
that  in  some  respects  we  have  probably  been  what  you  might  say 
"tighter"  with  our  members  than  the  others  may  be. 

Senator  Norris.  How  much  of  a  membership  do  you  have? 

Mr.  Fox.  Four  hundred  and  seventy-five. 

Senator  Hatch.  The  House  didn't  enter  into  any  discussion  of  the 
butter-and-egg  exchanges  in  their  hearings? 
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Mr.  Fox.  Not  at  all.  This  was  included  in  the  bill  as  it  came  out 
cf  the  House  committee,  as  I  understand  it.  Our  committee  here 
at  that  time  were  sitting  in  at  the  hearings,  expecting  that  some- 
thing might  come  out ;  but  not  a  word  was  said  in  the  liearing  about 
it,  and  consequently  we  thought  it  would  not  be  included.  But 
after  it  came  out  of  the  House,  it  was  in  there. 

Senator  Norris.  After  it  came  out  of  where  ? 

Mr.  Fox.  The  House  committee. 

Senator  Norris.  The  butter  and  egg^  were  included  as  an  amend- 
ment on  the  floor  of  the  House  ? 

Mr.  Fox.  Yes. 

Senator  Norris.  Did  you  follow  the  discussion  there  and  see  what 
was  said? 

Mr.  Fox.  No;  and  we  really  don't  know  why  they  were  included 
at  all.  We  haven't  been  able  to  find  anywhere  why  butter  and  eggs 
were  included  in  the  bill. 

Senator  Norris.  Well,  of  course  if  it  was  included  by  the  men  on 
the  floor  of  the  House— and,  from  what  you  say,  it  must  have  been, 
although  I  don't  pretend  to  know— that  of  itself  would  have  prob- 
ably led  to  a  debate  and  discussion  in  the  House,  at  least  giving  the 
alleged  reasons  why  it  was  put  in. 

Mr.  Fox.  The  members  of  our  exchange  will  speak  later,  and  I 
think  possibly  we  might  have  some  information  on  that. 

Senator  Murphy.  Why  is  it  that  you  are  unprepared  here  to  make 
that  statement?     These  hearings  are  on  this  act,  you  know. 

Mr.  Fox.  We  understood  for  some  time  that  there  wasn't  to  be 
any  hearing  on  this  at  all,  and  that  the  hearings  by'the  House  com- 
mittee were  going  to  be  final  as  to  this  particular  act;  that  we  were 
not  going  to  have  an  opportunity  to  have  a  hearing,  until  we  found 
out  about  a  week  or  10  days  ago. 

Senator  Hatch.  Your  members  have  been  notified.  You  have  had 
an  opportunity  now. 

Mr.  Fox.  We  have  had  a  few  days  on  it ;  yes. 

But  it  strikes  us  that  the  bill  aslt  stands  does  not  seem  to  fit  into 
the  butter-and-egg  picture.  We  are  perfectly  willing,  if  the  Gov- 
ernment feels  that  we  should  be  regulated,  that  we  go  in  on  the 
proposition  after  an  investigation  as  to  what  is  best. 

But,  as  it  stands  today,  the  two  commodities  don't  seem  to  fit  into 
it  at  all.  If  you  stop  to  realize  that  the  one  is  a  highly  perishable 
commodity  as  against  the  other,  which  is  a  staple  and  year-round 
commodity,  the  one  we  have  year-round  production  and  the  other 
has  to  be  handled  every  day. 

Senator  Murphy.  All  right.  Thank  you  very  much.  You  were 
speaking  for  those  other  two  gentlemen  who  were  with  vou,  were 
vou?  .  ^     ' 

Mr.  Fox.  No;  Mr.  Poole  has  a  brief  .statement. 
Senator  Murphy.  All  right,  Mr.  Poole. 

STATEMENT  OF  COURTNEY  L.  POOLE,  PRESIDENT  OF  THE  NEW 
YORK  MERCANTILE  EXCHANGE,  NEW  YORK  CITY 

Mr.  Poole.  Mr.  Chairman  and  gentlemen,  my  name  is  Couriuey 
L.  Poole,  president  of  the  New  York  Mercantile  Exchange.  I  am 
also  president  of  C.  L.  Poole  &  Co.,  engaged  in  the  distribution  of 


butter  and  eggs  in  New  York.  I  am  not  a  member  of  any  clearing- 
house or  such  exchange  and  I  do  not  trade  in  futures,  and  conse- 
quently I  speak  totally  unbiased  and  the  sentiments  of  the  member- 
snip  of  our  exchange. 

On  behalf  of  the  members  of  the  New  York  Mercantile  Exchange, 
composed  of  over  400  active  members  engaged  in  the  distribution 
of  butter  and  eggs  and  trading  both  on  spot  and  future  boards,  I 
wish  to  register  our  objection  to  the  proposed  amendment  to  the 
Commodity  Act  (H.  R.  6772). 

We  are  not  opposed  to  the  principles  of  the  bill,  but  our  objection 
is  predicated  on  the  fact  that  we  represent  the  largest  agricultural 
industry  in  the  United  States  and  should  not  be  linked  by  legisla- 
tion to  any  other  commodity  with  which  we  have  nothing  in  common. 
According  to  the  United  States  Government  figures  for  the  fiscal 
year  ending  July  1,  1935,  dairy  and  poultry  products  led  all  agii- 
cultural  fields.  The  figures  in  round  numbers  computed  on  farm 
values  are  as  follows : 

Dairy  and  poultry  products $1,765,000,000 

All  animal  meat 1,  665,  0(X>,  (XK) 

Cotton 800,  0(X>.  000 

Wheat,  corn,  and  all  grain 800,000,000 

These  figures  show  that  the  volume  of  business  transacted  in  butter, 
eggs,  and  poultry  in  the  United  States  is  more  than  twice  the  volume 
of  cotton  or  of  the  combined  sales  of  wheat  and  all  other  grain. 

We  are,  therefore,  reluctant  to  be  placed  under  the  control  of  the 
Department  of  Agriculture  with  no  assurance  of  greater  progress 
being  achieved  under  the  control  of  more  or  less  inexperienced  gov- 
ernmental agencies  than  under  the  control  of  those  trained  in  the 
management  of  butter-and-egg  exchanges. 

It  is  felt  that  the  bill  was  primarily  designed  for  grain-trade 
regulation  and  that  conditions  in  the  butter-and-egg  trade  are  very 
different,  because  both  butter  and  eggs  are  constantly  being  produced 
in  this  country,  while  the  crop  seasons  in  grain  are  short. 

We  believe  that  restrictions  on  the  privilege  of  an  individual  to 
buy  or  sell  will  impair  the  producing  interests  rather  than  help  them. 

We  feel  that  the  reaction  will  unquestionably  be  detrimental  to 
the  producer,  because  large  operators  will  be  compelled  to  curtail 
their  activities  due  to  lack  of  opportunity  to  hedge  against  their 
holdings. 

In  the  case  of  eggs  there  are  many  grades  or  classifications,  which 
are  not  salable  on  the  future  board.  We  believe  that  we  should  have 
the  right  to  sell  eggs  short  on  the  future  board  as  a  hedge  against 
other  holdings.  In  other  words,  we  want  the  privilege  of  selling 
something  we  do  not  possess  as  a  hedge  against  losses  in  carrying 
something  we  do  possess,  in  order  to  protect  the  producers'  markets 
during  the  flush  of  production. 

We  believe  that  if  eggs  and  butter  futures  are  included  in  the  pres- 
ent commodity  bill,  that  it  will  undoubtedly  curtail  trading  in  futures 
to  such  an  extent  that  future  boards  on  commodity  exchanges  han- 
dling butter  and  eggs  will  practically  become  useless. 

Should  Congress  feel  that  control  and  regulation  of  butter  and  egg 
futures  be  a  necessity,  I  suggest  that  they  embody  this  in  a  separate 
measure  after  complete  investigation  and  hearing. 
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Therefore,  we  recommend  that  butter  and  eggs,  now  appearing  in 
the  amendment,  be  deleted. 

Senator  Murphy.  Thank  you  very  much. 

Senator  Norris.  Let  me  ask  you — what  exchange  do  you  represent? 

Mr.  Poole.  The  New  York  Mercantile  Exchange.  There  are  prac- 
tically only  tAvo  exchanges  in  the  United  States  extensively  engaged 
in  handling  butter  and  eggs. 

Senator  Norris.  That  is  the  question  I  was  leading  up  to.  I 
wanted  to  get  an  idea  about  how  many  there  were.  Yours  and  the 
Chicago  exchange  are  practically  the  only  ones  ? 

Mr.  PooLE.  Yes.  The  St.  Louis  Merchants'  Exchange,  as  I  under- 
stand, wasn't  developed. 

Senator  Norris.  And  on  the  Pacific  coast? 

IVIr.  Poole.  None  to  my  knowledge. 

Mr.  Fox.  Mr.  Francis  A.  Donnelly,  Mr.  Chairman. 

Senator  Murphy.  Very  well,  Mr.  Doimelly. 

STATEMENT  OF  FRANCIS  A.  DONNELLY,  NEW  YORK  CITY,  REPRE- 
SENTING NEW  YORK  MERCANTILE  EXCHANGE  AND  PACIFIC 
EGG  PRODUCERS  COOPERATIVE,  INC. 

Mr.  Donnelly.  Mr.  Chairman  and  gentlemen  of  the  committee, 
my  name  is  Francis  A.  Donnelly,  of  178  Duane  Street,  New  York 
City.  In  addition  to  representing  the  New  York  Mercantile  Ex- 
change, I  also  represent  Pacific  Egg  Producers  Cooperative,  Inc., 
an  organization  whose  membership  includes  approximately  24.000 
commercial  poultry  producers  on  the  Pacific  coast.  Our  cooperative 
members  are  not  prepared  to  pass  on  the  desirability  of  the  Com- 
modity Exchange  Act,  insofar  as  it  relates  to  commodities  other  than 
eggs,  but  we  do  oppose  the  inclusion  of  that  commodity  in  the  scope 
of  this  act. 

We  do  not  believe  that  governmental  regulation  should  be  exercised 
when  such  regulation  can  be  avoided,  and  so  far  as  eggs  are  con- 
cerned, there  appears  no  demand  from  the  industry  for  it,  and  no 
complaint  of  the  methods  of  operation  of  the  egg  exchanges.  Super- 
vision or  regulation  imposes  upon  the  (Jovernment  and  the  industry 
unnecessary  expenses  which  cannot  be  afforded  at  the  present  time, 
and  which  at  all  times  are  undesirable.  We  feel  that  insofar  as  the 
commodity  in  which  we  are  principally  interested  is  concerned,  the 
proposed  act  will  accomplish  no  benefit  whatever,  while  the  expense 
loaded  on  the  industry  by  reason  of  the  various  provisions  of  the 
act  would  increase  the  cost  of  distributing  eggs  from  the  producer 
to  the  consumer,  thereby  reducing  consumption  and  doing  damage  to 
the  producing  industry. 

The  act,  we  think,  would  restrict  ceiiain  forms  of  hedging  which 
we  believe  should  not  be  so  restricted.  For  instance,  in  the  egg 
industry,  hedging  cannot  always  be  executed  with  the  same  grade  of 
eggs  as  are  stored,  so  that  actual  eggs  are  often  not  deliverable  on 
the  hedge  contract. 

Senator  Norris.  I  think  you  have  a  future  delivery  for  eggs. 

Mr.  Donnelly.  Yes,  sir. 

Senator  Norris.  From  the  very  nature  of  things  that  would  fol- 
low, wouldn't  it?  The  future  does  not  contemplate  that  the  eggs 
would  not  be  delivered  ? 


Mr.  Donnelly.  What  I  mean  there,  Senator,  is  that  we  handle  a 
grade  of  eggs  which  is  not  traded  in  on  the  futures  board.  We 
handle  Pacitic  coast  whites,  and  they  don't  trade  in  that  grade  of 
eggs  on  the  Chicago  Mercantile  Exchange.  But  we  can  hedge  on 
the  Chicago  grade  of  standards  against  our  actual  holdings  of  Pacific 

coast  white  eggs.  ,^      ,     -,      i  £ 

Senator  Norris.  I  am  interested  in  that.  You  hedge  because  of- — 
Mr.  Donnelly.  We  don't  buy  our  eggs.  Senator.  Our  members 
produce  them  and  we  sell  them  for  our  members.  And  in  the  spring 
our  cost  of  production  is  usually  considerably  higher  than  the  cost 
of  nearby  or  midwestern  products.  We  therefore  must  take  a  chance 
and  store  those  eggs  in  the  hope  of  a  better  market  later,  because  we 
can't  get  our  cost  out  of  them  then. 

Senator  Norris.  Is  it  practical,  speaking  in  a  very  general  way, 
to  store  eggs  if  the  prices  are  unsatisfactory,  or  is  it  preferable  to 
store  them  with  the  idea  that  you  are  going  to  get  a  better  price 
because  your  product  is  deteriorating  every  day? 

Mr.  Donnelly.  It  doesn't  deteriorate  quite  as  fast  as  you  think, 
perhaps.    Our  modern  storage  egg^  will  hold  up  quite  a  few  months 
in  good  condition.     But,  to  answer  your  question,  it  is  practical. 
Senator  Norris.  That  is  true  that  they  do  deteriorate  every  day, 

is  it  not? 

Mr.  Donnelly.  Of  course,  they  don't  get  any  better ;  yes. 

Senator  Norris.  Well,  they  ultimately  reach  a  point  where  they 
aren't  good,  except  for  use  in  political  meetings  and  such  things? 

Mr.  Donnelly.  Well,  that  point  isn't  reached  for  quite  a  number 
of  months.  We  don't  carry  over  from  one  season  to  another;  that 
would  be  disastrous. 

Senator  Norris.  All  right. 

Mr.  Donnelly  (resuming  statement).  Mention  is  made  in  the  act 
of  Government  standards,  but  each  exchange  has  its  own  standards, 
acceptable  to  the  trade  generally.  There  seems  to  be  no  need  for 
another  set  of  grades  when  those  already  in  use  are  satisfactory  to 
the  membership  traders  and  the  industry  generally,  and  which 
grades  on  these  exchanges  are  well  enforced. 

Restrictions  relating  to  amount  of  speculation  and  maximum  fluc- 
tuations to  be  permitted  in  the  market  from  day  to  day  are  not 
needed  in  the  egg  industry,  inasmuch  as  the  right  to  speculate  does 
not  appear  to  have  been  abused  to  the  detriment  of  producers  or  con- 
sumers. 

We  believe  that  substantial  short  selling  is  as  necessary  as  sub- 
stantial buying  for  the  development  of  a  broad  future  l>oard  which 
can  absorb  heavy  liquidation  or  heavy  buying  demand  without  sharp 
price  fluctuations.  It  is  our  belief  that  the  present  method  of 
handling  future  trading  on  the  egg  exchanges  without  additional 
restrictions  makes  for  the  general  merchandising  of  eggs  on  a  nar- 
rower margin.  We  feel  that  the  restrictions  provided  for  in  the 
Commodity  Exchange  Act  would  limit  such  trading  in  an  unde- 
sirable manner. 

So  far  as  egg  exchanges  are  concerned,  the  various  States,  we 
think,  impo^  adequate  restrictions  covering  trading  within  their 
boundaries.  There  are  only  two  exchanges  in  the  country,  one  lo- 
cated in  Chicago,  the  other  in  New  York,  in  which  future  trading 
in  eggs  in  any  substantial  volume  is  done.    These  exchanges  are  well 
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organized,  maintain  high  standards  for  their  membership,  and  en- 
force strict  rulings.  Why  it  is  necessary  or  desirable  for  the  United 
States  Government  to  regulate  transactions  on  them  is  not  clear. 

We  are  in  accord  with  the  provision  of  the  act  which  anas  to  pre- 
vent discrimination  by  the  several  exchanges  against  cooperative 
associations  as  members,  but  we  know  of  no  case  where  a  bona-fide 
cooperative  egg-distributing  organization  or  its  representatives  have 
been  kept  out  of  an  ecrvr  exchange  merely  because  the  organization 
was  cooperative  in  structure  or  the  individuals  w^ere  associated  with 
a  cooperative  association. 

Our  own  organization  holds  five  memberships  in  the  New  York 
Mercantile  Exchange  and  three  in  the  Chicago  Mercantile  Exchange. 

Senator  Norris.  Why  do  you  hold  so  many?  Why  wouldn't  one 
accomplish  that? 

Mr.  Donnelly.  Well,  in  the  New  York  Mercantile  Exchange  we 
have  five  memberships.  It  is  not  always  convenient  for  one  to  at- 
tend. We  meet  there  every  morning  and,  with  other  merchants,  we 
make  trades  on  the  floor;  we  make  business  contacts. 

Senator  Norris.  Well,  is  it  expensive  to  maintain  those  meml}er- 
ships  ? 

Mr.  Donnelly.  Oh,  no. 

Senator  Norris.  What  does  it  cost  you  per  membership? 

Mr.  Donnelly.  Why,  I  think  it  is  about  $50  a  year.  I  am  not 
certain  on  that.  Mr.  Poole,  who  preceded  me,  I  think  could  tell 
you  exactly. 

Mr.  Poole.  The  dues  are  $50  a  year,  and  the  dues  are  individual 
and  not  firm  or  corporation. 

Senator  Capper.  Do  you  know  where  this  comes  from — your  in- 
clusion in  the  bill?  That  is,  are  there  any  organizations  or  any 
parts  of  the  industry  seeking  or  asking  for  it? 

Mr.  Donnelly.  I  never  heard  of  it.  Senator.  I  don't  know  who 
sponsored  it  or  asked  for  it.  I  don't  know  who  put  it  in.  The 
first  knowledge  I  had  of  it  was  about  a  week  ago  or  so. 

Senator  Norris.  That  is  a  little  bit  queer  to  me  that  nobody  seems 
to  know  how  it  got  here. 

Mr.  Donnelly.  It  is  very  true.  Senator. 

Senator  Norris.  I  haven't  looked  it  up,  but  I  have  an  idea  if  we 
would  look  up  the  record  we  would  get  some  idea  about  that. 

Is  there  any  division  among  your  people,  so  far  as  you  know, 
about  the  desirability  of  being  included  in  this  bill  ? 

Mr.  Donnelly.  As  far  as  I  know,  there  is  no  division  of  opinion 
among  our  membership. 

We  know  nothing  about  the  desirability  of  the  other  bill.  We 
don't  profess  to  know  a  thing  about  the  grain.  But  we  do  certainly 
object  to  having  eggs  put  into  that  grain  bill. 

Senator  Capper.  I  haven't  met  anyone  in  my  part  of  the  country 
who  wants  anything  of  that  sort  in  the  bill. 

Senator  Norris.  You  say  you  don't  know  of  anyone  who  does? 

Senator  Capper.  No;  I  don't  know  of  anybody. 

Senator  Murphy.  Well,  Mr.  Donnelly,  you  may  conclude  your 
statement  now. 

Mr.  Donnelly  (continuing  statement).  We  think,  moreover,  that 
every  exchange  must  have  the  right  to  pass  on  the  acceptability  of 
its  own  meim>ers,  and  we  see  no  danger  of  this  privilege  being 
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abrsed,  so  far  as  egg  exchanges  and  egg  cooperatives  are  concerned. 

It  is  our  view  that  the  act,  so  far  as  it  relates  to  eggs  at  least, 
Grants  powers  to  the  Secretarv  of  Agriculture  which  are  unwar- 
ranted and  which  might  be  dangerous  unless  certain  emergency  con- 
ditions require  them,  and  such  conditions  are  not  apparent  in  the 
egT  exchanges. 

Senator  Murphy.  We  thank  vou  very  much. 

Mr.  Fox.  Mr.  Chairman,  I  have  one  more  witness,  Mr.  Tenny. 

Senator  Murphy.  Could  vou  summarize  your  paper.  Mr.  Tenny, 
and  let  us  have  the  benefit  of  a  summary  of  it  and  just  put  it  into 
the  record  as  you  have  it  written? 

Mr.  Tenny.  Mr.  Chairman.  I  would  like  to  do  that;  but  I  have 
specifically  covered  the  question  that  Senator  Norris  is  raising. 

Senator  Murphy.  Well,  suppose  you  deal  with  that,  then. 

STATEMENT  OF  LLOYD  S.  TENNY,  BUSINESS  MANAGER  OE  THE 

CHICAGO  MERCANTILE  EXCHANGE 

Mr.  Tenny.  My  name  is  Lloyd  S.  Tenny.  For  the  past  7  years 
I  have  been  business  manager  of  the  Chicago  Mercantile  Exchange, 
the  largest  futures  market  for  butter  and  eggs  in  this  country. 
Chicago  has,  for  many  years,  been  the  important  wholesale  dis- 
tributing market  for  these  commodities.  While  other  witnesses  have 
touched  upon  the  importance  of  our  commodities  and  have  presented 
facts  showing  the  relative  importance  of  butter  and  eggs  compared 
with  other  farm  crops,  it  seems  important  to  emphasize  the  fact  that 
if  Congress  decides  to  enact  legislation  regulating  futures  trading 
in  butter  and  eggs,  such  legislation  deserves  something  better  than 
being  an  amendment  to  an  amendment  to  a  grain  act. 

I  desire  to  trace  very  briefly  the  history  of  this  measure  up  to  the 
present  hearing.  The  bill,  as  originally  introduced  in  the  House  of 
Representatives,  was  H.  R.  3009,  introduced  by  Mr.  Jones  early  in 
the  first  session  of  this  Congress.  In  defining  the  word  "commodity", 
the  following  were  included :  Wheat,  cotton,  rice,  corn,  oats,  barley, 
rye,  flaxseed,  gain  sorghums,  and  mill  feeds. 

Because  cotton  was  added,  the  name  of  the  act  was  changed  from 
the  Grain  Futures  Act  to  the  Commodity  Exchange  Act.  Please 
note,  however,  that  butter  and  eggs  were  not  included.  Hearings 
were  held  on  February  5,  7,  and  8,  1935,  but  not  once  during  this 
entire  period  was  mention  made  of  including  butter  and  eggs.  Ap- 
parently up  to  this  point  no  one  had  even  suggested  the  possibility 
of  any  need  for  regulation  of  our  exchanges. 

On  March  15,  1935 — that  is,  a  little  over  a  month  later — ^the  Agri- 
cultural Committee  in  the  House  made  its  report  by  introducing  a 
new  measure  as  H.  R.  6772,  the  present  bill  under  consideration.  No 
hearings  were,  of  course,  held  on  this  measure,  and  in  that  form  it 
passed  the  House  of  Representatives,  with  no  opportunity  for  the 
butter  and  egg  trade  to  be  heard,  although  in  the  list  of  commodities 
to  be  regulated  butter  and  eggs  had  been  added  by  the  committee. 

Senator  Norris.  In  that  new  bill? 

Mr.  Tenny.  In  the  bill.  Continuing  the  statement,  as  far  as  I  can 
find  this  measure  came  to  the  Senate  and  then  to  this  committee  with 
these  agricultural  commodities  added,  but  without  one  reference  hav- 
ing been  made  as  to  the  need  of  including  butter  and  eggs  or  even 
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any  expression  from  the  Marketing  Department  of  the  United  States 
Department  of  Agriculture  that  any  need  existed  for  8uch  legislation 
for  butter  and  eggs. 

The  Chicago  Mercantile  Exchange  grew  out  of  a  real  necessity  for 
organized  and  regulated  futures  trading.  Many  futures  contracts 
were  being  traded  in  between  individuals  long  before  the  exchange 
was  established  as  a  futures  market.  With  a  long  history  of  rules 
making  by  other  exchanges  our  founders  were  fortunate  in  being  able 
to  make  an  exhaustive  study  of  these  rules,  and  out  of  this  grew  the 
system  of  trading  and  the  rules  governing  the  same  for  our  exchange. 

Frankly,  we  are  proud  of  our  exchange  and  the  rules  under  which 
we  operate.  We  do  not  want  to  see  Congress  go  too  rapidly  into  a 
regulation  of  a  great  national  market  like  ours,  handling  the  most 
important  agricultural  commodities  of  the  country,  witliout  first  mak- 
ing a  comprehensive  study  of  the  marketing  of  our  commodities  and 
the  relation  of  the  futures  markets  to  tlie  entire  system. 

Let  me  say  that  during  the  past  7  years  not  a  serious  complaint  has 
been  registered  with  our  exchange  that  anything  covered  in  this  bill 
and  prohibited  by  it  has  occurred.  Witli  a  rather  intimate  knowle<ige 
of  Government  procedure,  I  do  not  think  there  has  been  a  single  in- 
stance where  action  would  have  been  contemplated  by  the  Secretary 
if  this  measure  had  been  in  force:  but  I  do  agree  with  many  other 
witnesses  that  the  uncertainties  that  wDuld  develop  from  its  passage 
would  seriously  hamper  trading  and  as  far  as  we  are  concerned  wovdd, 
in  my  opinion,  accomplish  no  good. 

I  want  also  to  call  to  your  attention  that,  now  the  full  responsibil- 
ity of  governing  our  exchange  rests  with  the  exchange  itself,  a  divi(led 
responsibility  is  seldom  good.  Certainly  it  would  seem  wise,  before 
including  our  commodities,  to  give  very  careful  consi<leration  to  the 
kind  of  regulations  we  now  have  governing  our  own  trading,  how 
such  regulations  have  worked,  and  whether  good  or  evil  woidd  follow 
if  this  Grain  Act  were  expanded  to  include  butter  an<l  eggs. 

The  butter  and  egg  business  involves  a  great  number  of  farm  ])ro- 
ducers.  Milk  and  eggs  are  sold  every  day  of  every  year.  These  sales 
usually  represent  small  amounts  and  are  made  to  many  persons, 
directly  or  indirectly  interested  in  the  creamery  and  eg«r-packing 
business.  All  our  commodities  are  extremely  perishable.  For  prac- 
tical purposes,  surpluses  are  never  carried  from  one  year  to  another. 
Demand,  as  reflected  by  consumption,  becomes  therefore  almost  a 
daily  factor  in  our  marketing  activities.  These  facts  are  all  recited 
solely  to  emphasize  the  need  of  making  progress  slowly  in  any  legis- 
lation affecting  any  part  of  our  marketing  structure. 

Legislation  affecting  grain  futures  began  to  be  discussed  many  years 
ago.  The  Grain  Futures  Act  itself  has  been  a  part  of  the  marketing 
machinery  for  years:  Amendments  have  from  tinip  to  time  been 
offered,  but  in  every  case  committees  of  the  House  and  Senate  have 
given  opportunities  for  all  branches  of  the  grain  industry  to  be  heard. 
No  action  has  been  taken  by  Congress  without  such  hearings. 

Now,  on  the  other  hand,  the  complicated  and  intricate  industries 
of  marketing  butter  and  eggs  are  to  be  regulated  in  another  grain 
measure,  under  conditions  that  have  never  allowed  our  people  any 
hearings,  except  this  half  hour  which  this  committee  has  kindly  con- 
sented to  give  us. 


If,  therefore,  this  bill  H.  K.  6772  is  to  be  recommended  for  passage 
by  this  committee,  we  earnestly  request  that  you  amend  the  bill,  on 
page  2,  lines  10  and  11,  by  deleting  the  words  "butter  and  eggs." 

We  further  state  that  insofar  as  any  producer  of  butter  and  eggs 
is  concerned,  or  any  association  or  group  of  such  producers,  we  have 
never  in  7  years  had  a  registered  complaint  of  a  manipulated  market. 
Even  in  the  light  of  these  facts,  however,  if  the  members  of  this  com- 
mittee feel  that  there  is  a  need  for  regulation,  we  will  cooperate  to 
the  fullest  degree  with  any  investigation  you  may  authorize,  to  deter- 
mine the  need  or  kind  of  such  regulation.  We  do,  however,  insist 
that  our  industries  are  entitled  to  something  more  than  a  half-hour 
hearing  to  this  amendment  of  the  Grain  Act. 

Senator  Murphy.  Now,  it  has  been  suggested  that  possibly  the 
purpose  lying  back  of  the  inclusion  of  butter,  particularly,  is  that 
there  are  wide  fluctuations  frequently  in  the  butter  market. 

How  do  you  explain  these  wide  fluctuations  in  the  butter  market? 

Mr.  Tenny.  I  would  say  that  I  doubt  whether  the  fluctuations  in 
the  daily  price  of  butter  represent  anything  greater  than  in  peanuts 
or  many  other  commodities  that  are  not  traded  in  in  futures,  Mr. 
Chairman.  Certainly  I  cannot  see  how  any  such  fluctuation  can  be 
registered  as  a  complaint  against  the  exchanges. 

We  have  a  spot  call.  There  are  wires  running  out  to  every  part 
of  the  country  from  our  floor.  There  are  a  hundred  or  a  hundred 
and  fifty  brokers  present  representing  all  parts  of  the  country. 
They  can  make  offerings  on  that  board  for  any  person,  member  or 
nonmember,  and  such  offerings  are  being  made.     They  also  bid  on 

that  board. 

On  the  basis  of  the  trading  in  our  exchange,  not  only  the  butter 
trading  but  any  transactions,  they  are  taken  into  consideration,  and 
on  the  basis  of  those  transactions  a  quoted  price  is  issued  each  day 
on  the  Chicago  market. 

Now,  in  the  7  years  that  I  have  been  there  I  have  never  seen  a 
quotation  that  I  thought  was  out  of  line  with  the  actual  trading 
that  was  going  on  in  Chicago.  There  may  have  been  a  marked 
change  in  price  from  the  day  before,  but  invariably  you  will  find 
that  there  have  been  some  conditions,  usually  in  the  way  of  receipts, 
that  have  affected  the  market  very  markedly. 

For  instance,  on  eggs  we  have  had  the  largest  fluctuation  that  I 
have  ever  seen  withm  the  last  2  months — a  fluctuation  of  6  or  8 
cents  in  1  day.  But  that  was  from  Saturday  until  Monday;  and  up 
until  Saturday  there  had  been  a  very  light  supply,  due  to  weather 
conditions,  while  on  Monday  I  think  we  had  some  30  or  40  cars  of 
eggs  on  track  in  Chicago  that  were  not  there  on  the  Saturday 

preceding.  ' 

Senator  Murphy.  All  right.    Thank  you  very  much. 

Senator  Norris.  Did  you  know  they  were  going  to  be  there  ? 

Mr.  Tenny.  No. 

Senator  Norris.  And  the  first  knowledge  you  had  of  them  was  on 

Monday  morning? 

Mr.  Tenny.  They  were  there — reported  by  the  Government  as 
arrivals  ther^.  on  Monday  morning.  We  had  no  information  on  the 
movement  of  freight,  either  of  butter  or  eggs.  We  knew  nothing 
about  it  until  they  arrived. 
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Senator  Norris.  I  suppose  the  eggs  are  shipped  to  you  by  various 
kinds  of  organizations  and  individuals  ( 

Mr.  Tenny.  They  were  shipped  to  the  members  of  our  exchange 
and  to  the  trade  in  Chicago  by  everybody  in  the  Middle  West. 

Senator  Norris.  And  you  regard  that  as  an  ordinary  occurrence? 
Don't  your  members,  as  a  rule,  have  more  notice  of  what  eggs  are 
coming  ? 

Mr.  Tenny.  The  one  individual  may  know  from  his  packer  that 
he  is  going  to  have  two  cars  the  following  day,  but  he  doesn't  know 
what  his  competitors  are  going  to  have,  and  they  don't  know  until 
they  are  reported. 

Senator  Norris.  Now,  wouldn't  it  be  a  good  thing  for  the  trade 
generally,  and  the  consumers,  too,  if  in  some  way  that  knowledge 
was  public  instead  of  being  unknown  until  the  actual  arrival  of  the 
eggs? 

Mr.  Tenny.  Very  decidedly  so. 

Senator  Norris.  In  other  words,  in  the  case  you  speak  of,  where 
you  had  30  cars  on  Monday  and  nobody  knew  about  it  until  Monday, 
if  it  were  known  whenever  those  cars  were  shipped  from  the  different 
localities  that  they  were  shipped  and  on  the  way,  it  would  have  been 
a  good  thing  for  the  trade  ? 

Mr.  Tenny.  No  doubt  about  it. 

Senator  Norris.  It  would  have  prevented  a  fluctuation,  perhaps, 
unnatural  ? 

Mr.  Tenny.  It  would  have  prevented  something  that  was  glaring. 

Senator  Norris.  Yes. 

Mr.  Tenny.  The  price  on  Monday  oi-  Tuesday  might  have  reached 
the  same  point,  but  it  would  have  reached  it  in  an  orderly  way. 

Senator  Norris.  Yes. 

Mr.  Fox.  On  that  ])oint,  Mr.  Chairman,  in  that  particular  instance, 

1  think  on  Saturday  there  was  a  holiday,  so  that  there  were  really 

2  days  intervening.  And  then,  on  top  of  that,  I  think  if  the  Bureau 
of  Agricultural  Economics  gives  the  figures  in  advance,  it  would 
have  been  impossible  in  this  case,  because  of  delayed  truck  ship- 
ments due  to  blocked  highways.  These  trucks  were  blocked  for 
several  days  on  different  routes  throughout  the  country,  and  no  man 
knew  when  they  would  arrive. 

That  was  a  very  extraordinary  condition  that  we  would  probably 
have  to  face  no  more  than  once  in  5  years. 

Senator  Murphy.  All  right.    Thank  you. 

Now,  before  concluding  the  case  of  the  opponents  of  the  bill,  at 
the  request  of  Mr.  James  C.  Murray,  of  the  Quaker  Oats  Co.,  who 
called  on  me  last  week,  I  am  presenting  for  the  committee's  consid- 
eration an  amendment  to  follow  on  page  6,  after  paragraph  (B). 
It  would  come  just  before  line  11. 

The  preceding  paragraph  prohibits  a  net  long  or  a  net  short  posi- 
tion at  any  one  time  in  or  with  respect  to  any  such  commodity  in 
excess  of  any  trading  limit  fixed  by  the  Commission  for  net  long 
or  net  short  position  in  such  order  for  or  with  respect  to  such 
commodity. 

Mr.  Murray  explained  to  me  that  it  was  necessary  for  the  Quaker 
Oats  Co.  to  anticipate  its  grain  needs  for  a  season,  and  at  the  time 
of  determining  its  anticipations,  it  makes  all  contracts  for  advertis- 
ing and  all  contracts  for  packages,  labels,  and  so  forth;  that  it 


bought  its  cash  commodity  and  sold  futures  against  that  to  hedge  its 
position. 

The  suggested  addition  is  this : 

(6)  An  amount  of  such  commodity,  the  purchase  of  which  for  future  de- 
livery would  be  a  reasonable  hedge  against  standard  advertised  products  of 
such  commodity  to  be  sold  in  packages,  where  contracts  for  advertising,  pack- 
age material,  labels,  and  so  forth,  with  respect  to  such  products  are  made  in 
advance,  such  purchases  to  be  limited  to  twelve  months'  requirements  as  deter 
mined  by  records  of  actual  sales. 

The  idea  being  that  it  may  hedge  the  amount  of  grain  as  deter- 
mined by  its  sales  in  the  12  months  preceding.  That  is  as  I  read  it — 
and  we  will  put  it  in  the  record,  and  the  committee  can  give  consid- 
eration to  it. 

Now  we  are  prepared  to  go  on  with  the  proponents  of  the  bill. 

Senator  Frazier.  Mr.  Chairman,  I  suppose  we  are  to  have  the 
benefit  of  the  report  of  the  Department  of  Agriculture  on  this  bill  ? 

Senator  Murphy.  I  presume,  Senator  Frazier,  that  when  we  get 
through  our  consideration  of  it,  we  will  suggest  some  means  of  giv- 
ing consideration  to  it. 

Senator  Frazier.  And  I  am  wondering  if  the  Farm  Credit  Cor- 
poration should  not  be  requested  to  submit  a  report.  If  the  Farm 
Credit  hasn't  been  requested  to  submit  a  report,  I  would  suggest 
that  the  clerk  of  the  committee  get  in  touch  with  them  and  get  their 
views  on  this  measure. 

Senator  Murphy.  The  Farm  Credit  Corporation? 

Senator  Frazier.  Farm  Credit. 

Senator  Murphy.  Surely,  we  will  be  glad  to  have  the  clerk  do 
that. 

Doctor  Duvel,  of  the  Grain  Futures  Administration,  expects  to 
go  on  the  stand  tomorrow,  as  I  understand  it. 

You  don't  care  to  go  on  today.  Doctor? 

Mr.  Mehl.  Mr.  Chairman,  my  name  is  J.  M.  Mehl,  Assistant  Chief 
of  the  Grain  Futures  Administration.  Permit  me  to  say  that  Dr. 
Duvel,  chief  of  our  Bureau — who  is  in  the  room  and  is  well  known 
to  many  of  you — is  trying  to  compromise  with  his  doctor  on  orders 
to  take  things  eas}^  for  a  while.  He  has  asked  me  to  present  the 
general  views  of  the  Department,  and  he  will  be  available  to  answer 
any  questions  that  the  committee  may  put  to  him. 

Senator  Murphy.  Thank  you. 

Now,  Mr.  Goldsmith. 

STATEMENT  OF  IRVING  B.  GOLDSMITH,  CHICAGO,  ILL. 

Mr.  Goldsmith.  Mr.  Chairman,  and  gentlemen  of  the  committee, 
my  name  is  Irving  B.  Goldsmith,  member  of  the  law  firm  of  Mayer, 
Meyer,  Austrian  &  Piatt,  of  Chicago,  111.,  counsel  for  Farmers 
National  Grain  Corporation. 

I  have  the  privilege  of  presenting  the  witnesses  in  support  of  the 
commodity  exchange  bill  now  before  this  committee,  as  I  had  the 
same  privilege  some  2  years  ago  in  the  hearings  before  the  House 
Committee  on  Agriculture,  which  took  place  on  April  3,  4,  5.  9,  11, 
12.  13,  16,  antl  17,  of  1934,  to  present  the  witnesses  in  favor  of  the 
bill,  a  bill  which  was  a  companion  bill  to  the  present  bill;  that  is, 
it  contained  substantially  the  same  features,  with  just  one  or  two 
changes  and  additions  which  have  been  omitted  since  the  bill  was 
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passed  by  the  House  and  failed  of  vote  in  the  Senate  tlue  to  adjourn- 
ment of  Congress.  . 

I  want  to  make  reference  to  that  bill  because  there  is  incident  to 
its  consideration— and  there  are  some  hundreds  of  pagi^s  of  the  record 
on  it— material  which  indicates  the  position  of  the  proponents  of 
the  commodity  exchange  bill  as  now  before  this  committee.  And  to 
expedite  the  matter  and  because  of  the  time,  and  so  forth,  we  shall 
limit  ourselves  to  attempting  to  answer,  not  the  old  accusations  nmde 
against  the  bill  that  were  answered  in  that  hearing,  but  the  new 
arguments  that  have  sprung  up  by  frontal  or  other  attack  in  the 
past  2  years. 

So  I  refer  to  that  report,  for  the  information  of  the  committee, 
having  already  given  the  dates  of  the  I » earing. 

I  also  want  to  refer  you  to  the  hearings  in  the  past  several  years 
on  some  of  the  problems  which  we  are  now  discussing.  First,  the 
hearings  on  the  Grahi  Exchanges  Code,  which  were  held  here  in 
Washington  in  November  1933,  for  which  the  transcripts  would  be 
readily  available  to  the  Senators. 

And,  second,  the  hearings  before  the  Agricultural  Adjustment 
Administration  with  respect  to  the  code  of  fair  com[)etition,  which 
hearings  were  held  in  Chicago  on  May  15,  16,  and  17,  1035,  just  prior 
to  the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
Schechter  case. 

A  few  very  brief  preliminaries  before  I  call  our  first  witness. 
First,  what  are  we  here  supporting^  We  are  here,  and  I  think 
it  will  develop  that  the  heads  and  leaders  of  all  national  farm  organ- 
izations and  all  important  farm  organizations — at  least  those  inter- 
ested in  grain — are  here  supporting  tho  bill  as  presently  before  the 
Senate,  amended  as  recommended  by  the  Secretary  of  Agricuhure 
in  his  letter  to  Senator  Smith,  chairman  of  the  connnittee,  which 
letter  is  dated  June  27,  1935,  and  to  which  reference  has  already  been 
made  in  these  hearings. 

For  the  convenience  of  this  committee,  I  am  going  to  ask  Mr. 
Cummings  to  pass  out  to  you  copies  of  that  letter  that  the  Secretary 
of  Agriculture  addressed  to  Senator  Smith,  so  that  you  will  have 
before  you  the  bill  as  presently  before  the  Senate,  and  tlie  recom- 
mendations made  by  the  Secretary  of  Agriculture,  in  which  we  con- 
cur. 

And  I  might  say,  by  way,  that  our  concurrence  in  tlie  recommenda- 
tion of  the  Secretary  of  Agriculture  to  change  section  6  (a)  2,  be- 
cause of  his  views  that  there  might  be  improper  patronage  distribu- 
tion, are  not  concurred  in  by  representatives  of  the  cooperatives,  the 
regional  members  of  Farmers  National  Grain  Corporation,  or  the 
farm  leaders.  But  we  have  felt  that  with  the  bill  before  Congress 
for  some  2  years,  there  must  be  some  give  and  take  and  some  com- 
promise if  we  are  to  have  a  bill  passcMl  at  this  session ;  and  in  that 
spirit  we  support,  even  though  we  believe  the  Secretary  should  not 
have  made  that  particular  change,  we  support  the  bill  as  now  before 
this  committee,  with  the  amendments  suggested  by  the  Secretary  of 
Agriculture  to  Senator  Smith  in  answer  to  Senator  Smith's  request 
for  same  to  the  Secretary. 

You  will  note  from  a  reading  of  the  Secretary's  letter  that  he 
heartily  advocates  passage  of  the  bill  by  the  Senate  with  the  amend- 
ments therein  contained. 


Second,  I  shall  later,  I  bglieve,  desire  to  discuss  very  briefly  some 
of  the  legal  aspects  of  the  bill,  which  have  been  discussed  by  Messrs. 
Kirkland  and  Ellis  as  counsel  for  the  Chicago  Board  of  Trade. 

Mr.  Kirkland  devoted  considerable  time  m  his  presentation,  and 
I  regret  he  was  unable  to  be  here  while  I  make  my  statement,  to 
section  10,  subsection  5,  on  page  26,  as  being  probably  an  improper 
and  unconstitutional  delegation  of  power  to  the  Secretary  of  Agri- 
culture.    That  subsection  5  on  page  26  provides  as  follows : 

(5)  to  make  and  promulgate  such  rules  and  regulations  as,  in  the  judgment 
of  the  Secretary  of  Agriculture,  are  reasonably  necessary  to  effectuate  any  of 
the  provisions  or  to  accomplish  any  of  the  purposes  of  this  act. 

and  Mr.  Kirkland  mentioned  the  Schechter  and  the  Panama  case — 
the  "hot  oil"  case— as  indicating  that  that  might  give  the  Secretary 
too  great  a  latitude. 

Of  course,  I  shall  waive  the  reading  of  those  cases  to  you  gentle- 
men. But,  on  the  constitutional  question,  I  shall  be  content  to  men- 
tion the  report,  the  second  report,  of  the  House  Agricultural  Com- 
mittee, signed  by  Marvin  Jones,  chairman,  and  with  particular 
reference  to  the  statement  of  Mr.  Jones. 

Senator  Murpht.  Do  you  have  the  date  of  Mr.  Jones'  statement 
to  which  you  refer? 

Mr.  Goldsmith.  The  date  of  his  statement  appears;  I  will  have 
that  in  just  a  minute — March  18,  1935. 

Senator  Murphy.  Did  that  antedate  the  Schechter  d^^\s,\OTi% 

Mr.  Goldsmith.  It  was  prior  to  the  Schechter  decision.  Senator, 
but,  as  I  was  going  to  state,  followed  the  "hot  oil"  decision;  and 
he  specifically  mentions  the  "hot  oil"  decision  in  his  report.  And, 
of  course,  as  you  gentlemen  know,  the  Schechter  decision  mainly 
decided  on  the  right  of  the  Federal  Government  to  interfere  with 
intrastate  commerce. 

Senator  Murphy.  Yes. 

Mr.  Goldsmith.  Mr.  Jones  makes  the  following  statement  and 
I  think  that  it  is  sufficient  and  it  is  all  I  care  to  say  on  the  con- 
stitutional question  as  it  has  been  raised  and  discussed  in  these 
hearings : 

Constitutional  basis. 

Ample  evidence  has  been  presented  before  your  committee  during  this  and 
past  sessions  of  Ck)ngress  to  demonstrate  the  close  connection  between  the 
price  and  other  aspects  .of  marketing  cash  commodities  in  interstate  commerce, 
and  futures  operations  on  boards  of  trade,  and  practices  by  traders  and  others 
in  connection  with  such  futures  transactions — 

citing  the  hearings. 

That  some  of  such  operations  and  practices  result  in  a  burden  on  interstate 
commerce  in  the  cash  commodities  themselves  is  a  matter  of  common  knowledge, 
and  the  hearings  referred  to  emphasize  the  fact. 

Under  the  doctrine  of  Board  of  Trade  v.  Olsen  (1923;  262  U.  S.  1),  which 
upheld  the  constitutionality  of  the  Grain  Futures  Act,  Congress  has  the  power 
to  regulate  so  as  to  remove  the  burdens  and  obstructions  upon  interstate  com- 
merce so  caused,  to  foster  interstate  commerce  by  making  it  more  certain  that 
a  true,  fair,  and  stable  price  will  be  established  in  futures  transactions,  with 
the  result  that  the  prices  of  cash  commodities  in  interstate  commerce  will  more 
accurately  reflect  their  value  and  artificial  obstructions  to  the  free  movement  of 
cash  commodities  in  interstate  commerce  will  not  exist.  That  the  free  move- 
ment of  such  commodities  in  interstate  commerce  is  a  matter  of  vital  national 
concern  is  undoubted. 
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Now,  this  is  a  very  important  part  of  the  report : 


Your  committee  has  been  careful  in  the  sections  of  the  bill  dealing  with 
a,(lministrative  proceedings  to  preserve  for  persons  affected  by  its  provinions 
the  familiar  rights  of  notice  and  hearing  and  the  protection  of  judicial  review 
of  administrative  action  guaranteed  by  the  Constitution. 

Further,  it  is  believed  that  the  standards  for  administrative  action  contained 
In  the  Grain  Futures  Act,  as  it  now  exists,  and  the  standards  Inserted  in  the 
new  provisions  proposed  to  be  added  by  the  bill,  are  adequate  to  furnish  definite 
and  reasonable  guides  to  administrative  oflBcers  so  that  the  proposed  legislation 
will  not  suffer  from  the  constitutional  infirmity  of  invalid  delegation  of  lejrisla- 
tive  power. 

Particular  attention  has  been  devoted  in  the  bill  to  conforming  to  the  prin- 
ciples announced  by  the  Supreme  Court  in  the  Amazon  and  Panama  Refining 
cases. 

Mr.  Goldsmith  (continuing).  I  mention  that,  and  I  also  mention 
the  Olsen  case,  which  I  commend  to  3^0111*  consideration,  in  which 
every  conceivable  objection  was  raised  to  the  constitutionality  of  the 
Grain  Futures  Act  of  1922.  And  we  are  content  to  leave  with  your 
judirment  the  probable  constitutionality  of  the  act  in  present  forin  as 
passed  by  the  House. 

Senator  Murphy.  The  lawyers,  as  usual,  find  something  to  dis- 
agree on. 

Mr.  Goldsmith.  That  is  ri^ht.  Senator.  Of  course  the  lawyers 
disagree,  and  I  assume  that  with  the  6-to-3  and  5-to  4  decisions  that 
we  have  in  the  Supreme  Court,  that  if  Congress  were  to  wait  until 
certain  as  to  the  validity  of  any  legislation,  it  would  not  be  likely 
to  pass. 

One  further  preliminary  remark.  As  stated  this  morning,  Mr. 
Chairman,  when  some  of  the  Senatois  now  here  were  not  present, 
we  had  thought  that  the  opponents  of  the  bill  would  occui)y  the  full 
2  days. 

Senator  Murphy.  Well,  the  opponents  of  the  bill  had  exactly  7% 
hours 

Mr.  Goldsmith.  No  ;  I  wanted  only  to  explain  this,  Senator,  if  you 
please,  that  because  of  the  fact  that  we  are  going  on  this  afternoon, 
most  of  our  witnesses  do  not  have  written  manuscripts,  such  as  the 
witnesses  opposing  the  bill  had.  We  did  not  care  to  prepare  our 
statements.  We  didn't  want  to  repeat  what  we  said  in  the  House 
hearing,  and  we  wanted  to  wait  until  we  heard  what  new  the  board 
of  trade  had  to  offer.  Therefore,  if,  in  making  our  staten^ents,  they 
do  not  run  quite  as  smoothly  as  those  of  the  opponents,  I  am  sure 
the  committee  will  forgive  us,  and  that  those  who  later  read  the 
record  will  forgive  the  tact  that  the  remarks  are  not  entirely  formal. 

I  should  now  like  to  introduce  Mr.  C.  B.  Stewart,  president  of  the 
Farmers  West  Central  Grain  Co.,  as  our  first  witness;  and  while  he 
is  coming  forward  I  might  state  that  he  will  discuss  section  4a,  re- 
lating to  limitation  on  trading,  which  is  his  main  topic. 

I  should  like  to  point  out  to  the  Senators  that  the  act  contains  no 
limitation  on  the  amount  of  speculative  futures  trading  in  which  any- 
one may  indulge.  The  act  simply  permits  the  Grain  Futures  (Com- 
mission, after  hearing,  to  impose  such  limits.     Mr.  Stewart. 

Senator  Hatch.  Mr.  Chairman,  has  the  letter  from  the  Secretary 
been  placed  in  the  record  ? 

Senator  Murphy.  Not  of  my  knowledge. 

Senator  Hatch.  Might  I  suggest  that  it  be  placed  in  the  record? 

Senator  Murphy.  It  will  be  placed  in  the  record. 


(The  letter  referred  to  follows:) 

JuxE  27,  1935. 
Hon.  E.  D.  Smith, 

Chairman,  Cofnmittee  on  Agriculture  and  Forentru, 

United,  States  Senate. 

Dear  Senator  Smith  :  I  have  the  honor  to  resiioml  to  your  request  of  June  5 
for  a  report  on  H.  R.  6772,  which  was  passed  by  the  House  of  Representatives 
June  3,  1935.  ^ 

This  bill  is  in  substance  and  purpose  the  same  as  H.  R.  9623,  of  the  Seventy-  | 
third  Congress,  which  passed  the  House  June  4,  1984.  It  is  a  bill  to  amend  the 
Grain  Futures  Act  of  1922  by  exptmding  its  provisions  to  cover  cotton  and 
certain  other  commodities  in  addition  to  grain.  It  also  strengthens  the  act  gen- 
erally in  light  of  actual  experience  in  administration.  Such  exi)erience  has 
demonstrated  the  need  for  some  limiting  power  over  the  speculative  trading  of 
large  operators  who,  by  force  of  their  own  trading,  have  been  able  to  take 
advantage  of  technical  conditions  in  the  market  to  the  disadvantage  of  hedger?* 
and  others  using  these  markets.  Certain  trade  practices  involving  the  cheating 
of  customers,  or  which  lend  themselves  to  manipulation,  also  have  been  dis- 
covered. These  must  l>e  dealt  with  more  adequately  than  is  possible  under 
present  law. 

Numerous  hearings  on  similar  bills  to  regulate  futures  transactions  on  com- 
modity exchanges  have  been  had.  (Hearings  on  H.  R.  4545,  H.  R.  4661,  H.  R. 
5883,  H.  R.  7007,  H.  R.  7235,  and  H.  R.  7608  of  the  Seventy-second  Congress^ 
first  session;  H.  R.  8829  of  the  seventy-third  Congress,  second  session:  and 
H.  R.  3000  of  the  present  session.)  Representatives  of  the  Department  have 
appeared  at  these  hearings  and  have  presented  the  views  of  the  Department, 
The  report  of  the  House  Committee  on  Agriculture  (rept.  no.  421)  contains 
a  comprehensive  explanation  of  H.  R.  6772,  as  well  as  a  statement  indicating 
the  general  need  for  such  legislation. 

The  Department's  views  are  in  full  accord  with  this  report.  It  has  for  many 
years  recommended  more  adequate  regulation  of  speculation  and  sharp  practices 
on  the  commodity  exchanges. 

The  Code  of  Fair  Competition  for  Grain  Exchanges  and  members  thereof 
under  the  National  Industrial  Recovery  Act,  which  was  put  forward  by  the 
exchanges  as  a  substitute  for  legislation,  is,  of  course,  without  legal  eflfect 
since  the  Supreme  Court  decision  in  the  Schec^ter  case.  It  is  of  utmost  im- 
portance, therefore,  that  means  be  adopted  whereby  the  Government  may  be  in 
a  position  to  protect  the  producer  and  the  public  generally  against  abuses 
growing  out  of  uncontrolled  speculation  on  public  markets. 

The  Department  urges  prompt  enactment  of  commodity-exchange  legislation 
as  embodied  in  H.  R.  6772  in  order  to  provide  producers  and  consumers  alike 
the  protection  to  which  they  are  entitled  and  in  order  also  that  the  commodity 
exchanges  may  be  able  to  operate  with  credit  to  themselves  and  with  increased 
market  usefulness.  , 

Since  H.  R.  6772  was  reported  favorably  by  the  House  Committee  on  Agri- 
culture under  date  of  March  18,  1935,  the  following  suggested  changes  have 
been  brought  to  my  attention  as  being  desirable: 

1.  Page  2,  line  15,  sti-ike  the  numerals  "50"  and  insert  in  lieu  thereof  the 
numerals  "75." 

This  change  is  desired  by  the  cooperatives  and  the  farm  organizations  which 
sponsored  this  feature  of  the  bill. 

2.  Page  2,  line  21,  after  the  word  "for"  insert  "or  with." 

3.  Page  10,  line  20,  after  the  word  "person"  insert  a  comma,  in  line  21  after 
the  word  "contracts"  insert  a  comma,  and  in  line  23  after  the  word  "shall" 
strike  the  word  "not"  and  insert  "be  separately  accounted  for  and  shall  not  be 
commingled  with  the  funds  of  such  commission   merchant  nor". 

4.  Page  11,  line  1,  after  the  comma  following  the  word  "however"  strike 
the  rest  of  the  paragraph  to  and  including  line  11  and  insert  in  lieu  thereof 
the  following: 

"That  such  money,  securities,  and  property  of  the  customers  of  such  futures 
commission  merchant  may,  for  convenience,  be  commingled  and  deposited  in  the 
same  account  or  accounts  with  any  bank  or  trust  company  or  with  the  clearing- 
house organization  of  such  contract  market,  and  that  sucJi  share  thereof  as  in 
the  normal  course  of  business  shall  be  necessary  to  margin,  guarantee,  se<'ure, 
transfer,  adjust,  or  settle  the  contracts  or  trades  of  such  customers,  or  resulting 
market  positions,  with  the  clearing-house  organization  of  such  contract  market 
or  with  any  member  of  such  contract  market,  may  be  withdrawn  and  applied 
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to  such  purposes  including  the  payment  of  commission,  brokerage,  interest, 
taxes,  storage,  and  other  charges  lawfully  accruing  in  connt^.tion  with  such 
contracts  and  trades." 

This  change,  with  those  suggested  in  paragraph  3,  will  more  definitely  require 
commission  firms  handling  orders  for  customers  to  segregate  and  deal  sepa- 
rately with  margin  moneys  and  funds  belonjrlng  to  customers  as  distinguished 
from  funds  belonging  to  and  used  by  such  firms  in  their  own  buniness,  and 
thus  will  provide  a  more  adequate  safeguard  against  the  misuse  of  funds 
belonging  to  customers.  The  commission  firms,  of  course,  must  be  free  to 
commingle  the  moneys  of  different  customers  and  to  use  such  moneys  for  the 
purpose  of  margining  or  settling  the  contracts  and  trades  of  customers  accord- 
ing to  present  custom  and  usage,  but  should  not  be  permitte<l  to  confuse  such 
money  with  their  own  money  or  to  use  it  in  the  conduct  of  their  own  private 
business. 

5.  Page  13,  lines  6  and  7,  strike  the  word  "hereunder"  and  insert  "there- 
under." 

6.  Page  14,  line  5,  after  the  word  "delivery",  insert  a  comma. 

7.  Page  17,  lines  9  and  10,  after  the  numeral  "(3)",  strike  "When  so  directed 
by  the  Secretary  of  Agriculture,". 

8.  Page  19,  following  subparagraph  "(6)"  of  section  5a,  add  another  subpara- 
graph as  follows : 

"(7)  Require  that  receipts  issued  under  the  United  States  Warehouse  Act 
(IJ.  S.  C,  title  7,  sees.  241-273)  shall  be  accepted  in  satisfaction  of  any  futures 
contract,  made  on  or  subject  to  the  rules  of  such  contract  market,  without  dis- 
crimination and  notwithstanding  that  the  warehouseman  issuing  such  receipts 
is  not  also  licensed  as  a  warehouseman  under  the  laws  of  any  State  or  enjoys 
other  or  different  privileges  than  under  State  law:  Provided,  hoicever,  That 
such  receipts  shall  be  for  the  kind,  quality,  and  quantity  of  commodity  speci- 
fied in  such  contract  and  that  the  warehouse  in  which  the  commodity  is  stored 
meets  such  reasonable  requirements  as  may  be  imposed  ])y  such  contract 
market  on  other  warehouses  as  to  location,  accessibility,  and  suitability  for 
warehousing  and  delivery  purposes." 

This  additional  provision  is  necessary  to  remove  unfair  discrimination  against 
Federally  licensed  warehousemen  who  desire  to  make  their  receipts  tenderable 
on  futures  contracts  upon  the  same  terms  and  conditions  imposed  on  State 
licensed  warehousemen.  This  requirement  is  in  accord  with  the  spirit  and 
purpose  of  the  present  United  States  Warehouse  Act. 

9.  Page  23,  lines  9  to  23,  inclusive,  strike  the  entire  subparagraph  "(2)** 
and  insert  in  lieu  thereof  the  following : 

"(2)  No  rule  of  any  board  of  trade  designated  as  a  contract  market  shall 
forbid  or  be  construed  to  forbid  the  payment  of  compensation  on  a  commodity- 
unit  basis,  or  otherwise,  by  any  federate<1  cooperative  association  to  its 
regional  member  associations  for  services  rendered  or  to  be  rendered  in  con- 
nection with  any  organization  work,  educational  activity,  or  procurement  of 
patronage,  provided  no  part  of  any  such  compensation  is  returned  to  patrons 
(whether  members  or  nonmembers)  of  such  cooperative  asso<  Nation ,  or  of  its 
regional  or  local  member  associations,  otherwise  than  as  a  dividend  on  capital 
stock  or  as  a  patronage  dividend  out  of  the  net  earnings  or  surplus  of  such 
cooperative  association." 

This  change  will  clarify  the  intended  puri><>se  not  to  authorize  the  rebating 
of  commissions  by  cooperative  associations  in  violation  of  existing  exchange 
rules  although  permitting  federated  cooperative  associations  to  contract  with 
and  compensate  constituent  organizations  for  services  rendered  or  to  be  ren- 
dered in  connection  with  organization  work,  educational-  activities,  or  the 
procurement  of  patronage  for  the  central  operating  unit. 
Sincerely, 

H.  A.  Wallactd. 

STATEMENT  OF  C.  B.  STEWART,  LINCOLN,  NEBR.,  PRESIDENT  OF 
THE  FARMERS  WEST  CENTRAL  GRAIN  CO.  OF  OMAHA 

Mr.  Stewart.  Mr.  Chairman,  my  name  is  C.  B.  Stewart,  of  Lin- 
coln, Nebr.  I  am  president  of  the  Farmers  West  Central  Grain  Co., 
of  Omaha,  and  a  member  of  the  board  of  directors  and  directors  for 
legislation  of  the  Nebraska  Farm  Bureau  Federation. 


I  am  also  a  member  of  two  local  farmers'  cooperative  associa- 
tions— ^the  Farmers  Union  Cooperative  Grain  Association,  of  Red 
Cloud,  and  the  Farmers  Union  Cooperative  Grain  Association,  of 
Bennett,  Nebr.  * 

I  am  also  an  operator,  in  cooperation  with  my  son,  on  the  farm 
and  produce  grain  and  livestock  for  market. 

I  have  not  prepared  a  statement,  Mr.  Chairman,  because  I  had 
anticipated  that  I  could  gather  together  the  notes  that  I  took  from 
the  statements  of  the  opponents  of  this  bill,  and  prepare  them  this 
evening  in  some  logical  order. 

I  do  want  to  say  that  I  am  somewhat  in  a  unique  position  in  that 
I  have  had  the  privilege  of  appearing  before  a  number  of  congres- 
sional committees  in  behalf  of  farm  legislation  and  in  opposition  to 
some  that  I  felt  were  detrimental  to  agricultural  interests.  But  this 
is  the  first  time  that  I  have  appeared  before  a  committee  in  which 
everybody  seemed  to  be  for  the  bill,  or  for  what  the  bill  contained. 
But,  strange  to  say,  they  want  to  rewrite  it  in  their  own  language. 
They  are  all  for  it. 

I  dare  say  that  if  we  would  go  back  to  the  introduction  of  the 
first  grain  futures  act,  the  record  will  reveal  that  that  legislation 
had  the  opposition  of  exactly  the  same  interests  and  the  support  of 
the  same  interests  that  this  bill  has.  I  never  knew  that  I,  as  a 
producer,  had  so  many  friends  looking  after  my  interests. 

Particularly  do  I  want  to  refer  to  the  discussion  here  of  this  sec- 
tion 4a,  because  the  so-called  opponents  of  the  bill — who  apparently 
are  not  opponents  at  all — devoted  a  great  deal  of  time  to  it,  and 
they  set  up  in  their  own  minds  certain  limitations  for  trading. 

I  want  to  call  attention  to,  as  they  admit  it,  the  fact  that  the 
bill  specifically  makes  exception  of  legitimate  hedging  operations; 
and  in  no  case  does  it  set  up  an  arbitrary  limitation  on  speculative 
trading. 

The  suggestion  of  the  opponents  of  this  bill  that  such  determina- 
tion be  left  to  the  various  committees  or  governing  committees  of 
the  board  of  trade  or  the  commodity  exchange,  would  be  much  more 
advantageous  and  satisfactory  to  them,  but  it  scarcelv  appeals  to  me. 
The  provision  there  is  that  the  Commission  or  tlie  Secretary  of 
Agriculture  shall  determine,  depending  upon  the  conditions  prevail- 
ing at  certain  times  or  under  certain  market  periods,  the  necessity  for 
any  limitation. 

Grain  moves  in  large  volumes  at  cei-tain  times.  And  the  history 
over  years  of  operation  upon  the  various  commodity  grain  exchanges 
reveals  that  men  who  study  those  conditions  can  afi^ct  the  price  of 
cash  grain  by  their  speculative  operations  at  a  time  when  the  smaller 
country  speculator  is  being  depended  upon  to  absorb  the  legitimate 
future  sales  of  the  cash  grain  handled. 

I  submit  to  this  committee  that  in  the  exercise  of  the  authority 
granted  in  section  4a,  the  Commission  or  the  Secretary  would  most 
certainly  be  influenced  by  the  judgment  of  the  experienced  men  who, 
over  a  good  many  years,  have  administered  the  Grain  Futures  Act. 
They  do  not  benefit  financially  or  in  any  private  business  way 
by  the  operation  of  any  board  of  trade  or  grain  exchange.  Their 
income  does  not  depend  upon  the  volume  of  grain  that  flows  through 
their  office. 
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We  are  all  human.  I  am  not  criticizing  what  is  probably  the  ma^ 
jority  of  the  Chicago  Board  of  Trade.  I  understand  the  majority 
are  commission  men  and  brokerage  men  rather  than  (msh-grain 
handlers  on  their  own  account.  Probably  I  would  take  the  same 
position  they  do  if  I  were  in  that  business. 

But  I  submit  to  the  committee  that  the  welfare  and  the  best  in- 
terests of  the  public  and  the  producer  are  safer  in  the  hands  of  men 
who  have  devoted  their  lives  to  a  study  of  the  conditions  that  gov- 
ern the  prices  of  ^rain  to  the  producer  and  of  the  finished  product  to 
the  consumer— who  do  not  have  a  financial  interest,  either  in  the 
volume  or  in  the  handling  of  that  product. 

What  would  they  consider  in  determining  a  limitation?  Those 
men  know  full  well  that  any  restriction,  any  unnecessary  restriction, 
upon  the  processor  in  the  conduct  of  his  business  would  be  reflected 
in  the  prices  the  producer  receives  or  that  the  consumer  pays.  They 
are  there  in  the  interests  of  the  general  public  and  not  of  any  one 
class. 

Witnesses  seem  to  be  very  much  concerned  that  tliis  Commission, 
or  the  Secretary  of  Agriculture,  under  this  bill  would  be  first  given 
legislative  power,  then  executive  power,  then  judicial  power — and 
yet  they  ask  us,  as  producers,  to  sul>mit  to  an  organization  that 
wants  to  make  its  own  rules  and  that  at  its  own  sweet  will  caiii 
hale  before  its  various  tribunals  the  farmer  cooperative,  and  act  as 
prosecuting  attorney  and  jury  and  judge  when  they  liad  a  financial 
interest  in  the  decision  that  they  are  about  to  make. 

All  you  have  to  do  is  go  back  to  the  Farmers  Rationed  cast^  in 
which  they  were  pitched  out  on  tlieir  ear  by  the  clearinghouse 
association;  and  $250,000  or  more  of  our  money  as  producers,  co- 
operative producers,  was  paid  into  the  treasury  of  the  private  com- 
petitors of  the  cooperative,  who  had  a  part  in  the  establishing  of 
the  rule  and  acted  as  jury  and  judge  in  throwing  us  out  without 
reasonable  recourse.  We  were  not  permitted  an  attorney  in  ther 
and  not  even  permitted  a  transcript  of  the  evidenct;.  And  yet  the 
witnesses  opposed  to  the  bill  before  you  wanted  to  propose  that  in 
future  determination  by  the  Commission,  the  record  to  be  submitted 
by  whatever  committee  of  the  board  of  trade  reviewed  tlie  case, 
should  constitute  the  evidence.  And  the  accused  or  guilty  party, 
if  they  are  guilty — or  the  accused  party,  I  should  say — ^has  no 
chance  of  even  making  a  record.  Tliat  is  the  kind  of  impartiality 
that  my  good  friends  who  are  so  much  interested  in  my  welfare  as 
a  farnier  now  propose  as  an  amendment, 

I  wish  to  correct  another  impression  that  was  sought  to  be  left 
with  the  committee  this  morning  by  one  of  the  witnesses.  He  em- 
phasized the  claim  that  the  parent  corporation — and  reiterated  that 
word  "parent"— meaning  Farmers  National,  had  upon  the  earnings 
of  subsidiary  corporations. 

I  wish  to  submit  that  that  parent — wlien  you  speak  of  the  "parent" 
you  have  in  mind  the  creative  agenc  y.  Long  before  there  was  a 
Farmers  National  we  had  several  thousand  farmer-created  coopera- 
ive  associations,  and  those  in  my  State  even  had  to  go  to  the  Su- 
preme Court  of  the  State  to  establish  their  rights  to  operate  on  a 
railroad  right-of-way  in  the  face  of  tiie  opposition  of  the  men  who 
come  in  here  before  this  committee  and  declare  themselves  to  be 
such  faithful  friends  of  the  producer  and  the  cooperative     Some  of 


the  very  men,  or  the  firms  they  represent,  are  parties  to  an  injunction 
that  is  on  record  in  our  Supreme  Court  to  correct  some  of  the  unfair 
and  unethical  practices  by  which  they  sought  to  defeat  the  effort 
of  the  farmers  of  my  State  to  organize  themselves  and  capitalize 
their  own  industry  'for  the  handling  of  their  business  that  they 
organized  25  or  30  years  ago,  many  of  them;  and  the  same  organiza- 
tions, recognizing  the  necessity  ot  securing  a  proper  representation 
upon  the  terminal  markets  for  the  handling  of  their  goods,  organ- 
ized themselves  into  State  and  regional  organizations  and  capital- 
ized them  with  their  own  money,  not  Government  money.  That  was 
before  we  ever  had  a  Federal  Farm  Marketing  Act.  They  had  the 
same  difficulty  in  securing  the  right  to  a  free  and  open  market  that 
the  local  farmers  had  in  establishing  their  local  cooperatives  in  their 
local  communities,  and  the  records  reveal  that.  It  was  said  that 
they  did  not  deny  the  right,  that  they  accorded  the  right  of  the 
cooperatives  to  pay  dividends  out  of  earnings.  The  record  shows 
that  in  no  instance  until  we  had  developed  to  the  extent  where  we 
were  able  to  express  ourselves,  where  public  opinion  and  judicial 
decision  finally  sustained  that  use,  that  in  no  instance  was  a  cooper- 
ative permitted  to  secure  a  single  place  upon  a  single  commodity 
exchange  unless  they  signed  an  agreement  that  they  would  not  pay 
patronage  dividends.  It  did  not  come  graciously.  We  had  to  fight 
every  step  on  our  way  to  the  cooperating  marketing  agreement. 

The  thing  I  want  to  bring  out  is  that  we  have  such  organizations 
as  the  Farmers  Union  Jobbing  Association  of  Kansas  City,  the 
Equity  Union  Grain  Co.  of  Kansas  City,  the  Farmers  Union  Termi- 
nal Association  of  St.  Paul,  Minn.,  the*^  Central  States  of  Indiana — 
and  I  could  go  on  and  name  probably  25  or  30  of  these  so-called 
regional  or  State  cooperative  organizations — capitalized  and  financed 
by  the  farmers  or  their  local  associations  for  the  handling  of  their 
goods,  long  before  there  ever  came  into  existence,  the  Farmers  Na- 
tional Grain  Corporation;  and  that  these  States  and  regional  organi- 
zations, recognizing  the  necessity  of  controlling  in  a  businesslike  way 
the  grain  marketing,  the  marketing  of  the  farmers'  grain,  did  get 
together  when  the  opportuniy  offered  and  created  the  Farmers  Na- 
tional Grain  Corporation.  The  Farmers  National  is  the  child,  and 
not  the  parent,  of  these  cooperative  organizations  that  were  in  exist- 
ence long  before  ther-e  ever  was  a  Farmers  National  Grain  Corpora- 
tion. They  own  all  of  its  stock.  The  Farmers  National  Grain  Cor- 
poration owns  no  stock  in  any  of  these  regional  or  State  rganiza- 
tions.  The  regional  and  State  organizations  own  all  the  stock  of 
the  Farmers  National. 

I  want  to  submit  this,  that  the  Farmers  National  could  be  liqui- 
dated today  and  the  majority  of  these  State  organizations,  regional 
organizations,  would  continue  to  function  and  operate  as  a  market- 
ing agency.  The  liquidation  of  one  or  more  of  these  regional  organ- 
izations might  take  place  and  the  Farmers  National  could  continue. 
They  are  separate  corporations,  organized  with  charters  of  their 
own,  and  they  are  entitled  to  such  earnings  as  they  may  secure  for 
services  rendered  on  commodities  handled  or  commodities  distribu- 
ted. These  regional  organizations,  many  of  them,  have  an  income 
aside  from  Farmers  National  for  services  to  their  membership  or 
for  commodities  handled ;  and  I  submit  to  this  committee  that  I  do 
not  concede,  regardless  of  what  others  may  do — ^this  is  my  own  per- 
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sonal  opinion — ^that  the  Chicago  Board  of  Trade  haa  any  right  to 
say  what  my  organization  of  Omaha,  Nebr.,  shall  do  with  the  legiti- 
mate earnings  of  that  corporation. 

The  earnings  of  any  corporation  belong  to  the  stockholders  thereof. 
They  certainly  have  a  right  to  determine  how  they  can  distribute  those 
earnings.  Our  Farmers  West  Central,  a  regional  cooperative,  is  not 
a  member  of  the  Chicago  Board  of  Trade.  We  are  members  in  good 
standing  of  the  Omaha  Grain  Exchange,  a  cash  grain  market.  Our 
regional  is  known  as  Farmers  West  Central  and  is  a  substantial  stock- 
holder in  Farmers  National  Grain  Corj>oration. 

I  submit  to  this  committee  that  it  is  an  unfair  situation  that  out  of 
payments  for  services  definitely  agreed  upon  and  definitely  rendered 
by  our  regional,  and  which  if  they  were  not  rendered  by  our  regi<mal 
cooperative  would  need  to  be  performed  by  the  Farmers  National 
Grain  Corporation  at  an  equal  expense — that  if  we  by  goo<l  business 
methods  and  economical  handling  of  (►ur  business  are  able  to  add  to 
our  income  by  savings  therefrom,  we  have  a  right  to  dispose  of  tliose 
savings  in  any  way  we  see  fit,  and  it  is  not  a  violation  of  the  rule 
against  rebates.  Why,  they  said  that  the  payment  of  a  legitimate 
patronage  dividend  was  a  rebate  until  the  courts  and  the  Congress  of 
the  United  States  legalized  the  cooperatives  in  the  Volstead  Act. 
They  would  have  you  believe  now  that  they  are  seeking  to  protect 
those  rights,  to  safeguard  them.  They  have  always  been  the  friends 
of  the  cooperatives  and  of  the  patronage  dividend  proposition. 

Senator  Shipstead.  What  other  rebates  are  paid  than  patronage 
dividends? 

Mr.  Stewart.  We  do  not  pay  any  other  rebates  than  patronage, 
Senator. 

Senator  Shipstead.  That  is  the  only  one  ? 

Mr.  Stewakt.  That  is  what  they  say  is  a  rebate.  My  organization 
has  a  definite  earning  capacity.  We' perform  a  definite  contractual 
service  that  would  have  to  be  done  by  somebody,  just  as  a  private  grain 
dealer  has  his  contracts  with  the  country  to  originate  business,  and  he 
pays  for  it.  He  may  have  a  broker  out  here,  and  he  [lays  that  man  a 
brokerage  for  originating  grain,  but  he  doesn't  attempt  to  say  how  he 
shall  spend  his  income.  If  he  is  a  member  of  the  Grain  Exchange  of 
Omaha,  he  splits  his  commission  and  it  may  be  divided.  A  local  asso- 
ciation out  there  in  Nebraska  holding  a  membership  in  the  Omaha 
Grain  Exchange  may  consign  grain  to  the  Bartlett-Frazier  Grain  Co., 
and  it  is  entitled  to  and  will  receive  a  sj)lit  commission,  which  it  puts 
into  its  treasury  and  which  it  passes  out  as  its  patronage  dividend. 
But  they  say  if  our  regional  cooperative  makes  a  saving,  it  is  not 
entitled  to  it;  that  is  a  rebate.  They  also  have  fought  the  "rebate" 
principle  or  the  patronage  dividend  principle. 

Senator  Shipstead.  Are  these  rebates  distributed  equally  to  all  who 
are  entitled  to  a  rebate  ? 

Mr.  Stewakt.  Yes,  sir. 

Senator  Shipstead.  There  is  no  discrimination  ?  Some  do  not  get 
more  than  others  ? 

Mr.  Stewart.  No,  sir.  We  in  practice  since  we  have  been  organ- 
ized have  not  rebated  any  of  that  earning  in  the  term  as  they  com- 
plain ;  we  have  used  it  to  pay  dividends  on  our  stock. 

Senator  Shipstead.  But  now  it  is  patronage  ? 


Mr.  Stewart.  Not  necessarily.    We  first  will  pay  dividends  upon 
our  stock,  as  the  law  allows,  up  to  8  percent  limit.    We  pay  6  percent. 
Senator  Shipstead.  Do  you  pay  any  patronage  dividends  to  non- 
members  who  patronize  your  company  ? 

Mr.  Stewart.  My  organization  does  no  business  except  with  mem- 
bers. We  have  that  limitation  in  our  bylaws,  that  we  shall  do  business 
only  with  our  members.  Of  course,  they  are  entitled  to  patronage 
dividend  if  we  earn  it. 
Senator  Shipstead.  Have  you  abolished  the  stock  dividend? 
Mr.  Stewart.  Oh,  no;  we  pay  a  stock  dividend  first,  and  not  to 
exceed  8  percent.     Our  practice  has  been  to  pay  6  percent. 

Senator  Norris.  Senator,  I  think,  as  I  remember  the  law,  they 
can  organize  this  association;  they  have  stock  that  they  issue. 
Senator  Shipstead.  And  limited  dividends? 

Senator  Norris.  Limited  dividends.  And  they  operate  on  the 
money  that  they  get  for  the  stock  that  is  sold,  and  they  pay  first  a 
limited  dividend  to  the  stockholder  and  the  balance  is  divided  among 
the  members  of  the  association. 

Senator  Murphy.  As  patronage  dividends. 
Senator  Shipstead.  According  to  the  amount  sold? 
Senator  Norris.  Yes ;  according  to  the  amount  sold. 
Mr.  Stewart.  I  will  say,  as  a  practical  operation  the  local  cooper- 
atives, for  instance,  the  local  organization  I  belong  to  at  Bennett, 
Neb.,  sets  up  on  its  books  the  dividend  that  would  accrue  on  a  non- 
member's  grain  until  it  will  pay  for  a  share  of  stock,  which  is  recog- 
nized as  a  perfectly  legitimate  way  of  increasing  our  membership. 
Senator  Norris.  That  is  provided  for  by  law  ? 
Mr.  Stewart.  Yes ;  that  is  provided  for  by  law.    We  do  not  issue 
patronage  dividends  only  to  those  who  are  eligible  to  become  mem- 
bers, and  our  eligibility   is  limited  to  producers   of   agricultural 
products. 

Senator  Murphy.  You  don't  directly  pay  a  patronage  dividend  to 
the  nonmember  whose  business  you  handle,  but  you  don't  handle 
any  nonmember  business? 

Mr.  Stewart.  We  might  if  they  were  eligible,  but  our  business 
is  solely — it  is  a  cooperative  association. 

Senator  Murphy.  But  other  associations  handling  the  business  of 
nonmembers  would  set  up  a  credit  on  the  books  on  the  basis  of  his 
transactions  ? 

Mr.  Stewart.  Senator,  I  should  qualify  my  statement.    I  made 
it  rather  hastily.    We  do  not  pay  patronage  dividends,  only  to  mem- 
bers or  those  eligible  to  become  members,  which  the  Capper-Volstead 
Act  limits  to  producers  of  grain,  and  we  set  up  the  patronage  divi- 
dend to  a  nonmember  association  that  is  eligible,  with  whom  we  do 
business — that  is  eligible  to  receive  such  patronage  dividends. 
Senator  Murphy.  It  stands  as  a  credit  to  the  eligible  member? 
Mr.  Stewart.  A  credit  on  the  share  of  stock. 
Senator  Shipstead.  Have  you  seen  the  letter  of  the  Secretary  of 
Agriculture  proposing  an  amendment? 
Mr.  Stewart.  No;  I  have  not. 

Senator  Shipstead.  As  I  understand  it,  it  limits  the  dividends  and 
patronage  dividends  that  can  be  paid  on  capital  stock,  and  patronage 
dividends  to  members  or  nonmembers.  Is  that  all  right,  in  your 
opinion  ? 


166 


TO   AMEND   THE   GRAIN    FUTURES   ACT 


TO   AMEND  THE   GRAIN   FUTURES   ACT 


167 


^  Mr.  Stewart.  My  understanding  of  the  discussion  this  morning, 
Senator,  was  that  it  went  further  than  that.  If  I  am  in  error,  I  hope 
I  will  be  corrected.  It  recognizes  the  right  to  pay  dividends  to  mem- 
bers, both  stock  and  patronage  dividends,  but  denies  tlie  right  to  the 
State  regional,  such  an  organization  as  mine,  of  paying  any  dividend 
by  the  regional,  either  stock  or  patronage,  the  origin  of  which  might 
come  from  a  payment  for  services  rendered  by  our  regional  to  the 
Farmers  National  Grain  Corporation. 

Senator  Shipstead.  Wouldn't  that  be  accounted  a  necessary  ex- 
pense? Wouldn't  that  be  accounted  an  expense  instead  of  a  divi- 
dend ? 

Mr.  Stewart.  No.  We  might  do  tlie  work  efficiently  and  be  able 
to  save  a  part  of  that.  The  point  I  am  making  is  that  we  are  en- 
tirely a  separate  corporation,  just  as  separate  so  far  as  our  corporate 
structure  is  concerned,  as  the  Bartlett-Frazier  Grain  Co.  is  from 
the  Farmers  National. 

Senator  Shipstead.  Do  you  think  this  is  directed  specifically 
against  the  Farmers  National  ? 

Mr.  Stewart.  Well,  it  affects  them.  It  may  affect  others,  but  it 
affects  our  regional's  ability  to  secure  an  earning  as  a  stockholder 
of  the  Farmers  National  for  a  service  actually  rendered,  which  the 
Farmers  National  would  have  to  perform  if  we  did  not  perform  it, 
as  every  other  grain  company  has  to  so  do.  Private  grain  firms  have 
to  keep  a  field  force  out.  Our  regional  is  the  field  force  in  Nebraska 
for  Farmers  National  Grain  Corporation. 

Senator  Shipstead.  Would  you  call  it  a  dividend  or  a  payment 
for  services? 

Mr.  Stewart.  That  is  a  payment  for  field  service  on  the  part  of 
the  Farmers  National  to  my  regional  organization.  It  is  regional 
property  then.  Why  should  the  Chicago  Board  of  Trade  attempt 
to  control  what  a  regional  organization  may  do  with  its  earnings? 
I  am  not  a  member  of  the  Chicago  Board  of  Trade.  Farmers  West 
Central  is  not  a  member.  We  are  members  of  the  Omaha  Grain 
Exchange.  You  don't  hear  the  Omaha  Grain  Exchange  objecting 
to  anythmg.     Our  relations  are  very  happy,  fortunately,  out  there! 

Senator  Shipstead.  I  am  just  asking  for  information.  As  I  un- 
derstand it,  the  cooperative  can't  pay  to  any  member  anv  dividend  or 
property  except  a  dividend  of  stock  or  a  patronage  dividend? 

Mr.  Stewart.  That  is  correct. 

Senator  Shipstead.  If  there  are  any  other  funds,  why  should  that 
necessarily  be  a  dividend?  Why  couldn't  you  say  that  this  is  con- 
sidered legitimate  expense,  and  pay  it  as  part  of  the  expenses? 

Mr.  Stewart.  I  don't  quite  get  you. 

Senator  Shipstead.  If  you  want  to  pay  it  in  any  other  way  than  as 
a  dividend  on  stock? 

Mr.  Stewart.  To  a  member  of  our  organization  ? 

Senator  Shipstead.  Yes.  If  you  pay  it  for  services,  it  would  not 
be  a  dividend,  would  it?  Wouldn't  it  be  an  item  of  necessary  ex- 
l)ense  that  would  have  to  be  paid  before  you  pay  any  dividend?  ' 

Mr.  Stewart.  It  might  be  an  item  of  expense,  but  it  violates  the 
principle  of  cooperative  bargaining.  We  might  pay  one  or  two 
who  performed  a  special  service,  and  they  might  not  be  the  one 
who  delivered  the  greatest  volume  of  grain. 


Senator  Shipstead.  But  they  would  get  the  greatest  patronage 
dividends? 

Mr.  Stewaitt.  But  we  are  not  supposed  to  pay  a  patronage  divi- 
dend. Under  your  hypothesis  we  are  supposed  to  pay  it  for  services 
on,  we  will  say,  a  budget.  The  point  I  am  making  is  that  here  are 
two  separate  corporations.  If  my  organization  were  operating  an 
elevator  in  Nebraska  with  the  members  of  the  Omaha  Grain  Ex- 
change, and  we  were  to  consign  grain  to  the  Butler- Welch  Grain  Co., 
we  will  say,  we  would  be  entitled  to  a  split  of  the  brokerage,  the 
commission  which  would  go  into  our  general  treasury,  would  be  an 
earning  of  the  corporation,  and  we  might  pay  it  out  as  a  patronage 
dividend.     The  same  thing  holds  true  of  the  Farmers  National. 

Senator  Norris.  I  would  like  to  suggest,  just  as  a  matter  of 
economy  of  time,  that  the  discussion  of  any  of  these  proposed  amend- 
ments on  the  part  of  the  witnesses  be  deferred  until  tomorrow,  when 
they  can  examine  the  amendments.  Mr.  Stewart  has  said  he  has 
not  examined  the  amendments,  and  we  will  probably  have  to  go  over 
it  again  after  they  do  examine  them,  and  why  not  defer  that  dis- 
cussion until  they  have  had  an  opportunity  to  look  them  over  and 
see  whether  they  favor  them  or  are  opposed  to  them  ? 
Senator  Shipstead.  I  think  that  is  all  right. 

Senator  Murphy.  It  is  all  a  question  of  conserving  time,  Senator. 
Senator  Norris.  Yes,  that  is  the  only  point. 

Mr.  Stewart.  I  will  just  conclude  my  statement  then  by  saying 
this,  that  the  supporters  of  the  bill  who  appeared  against  it  during 
the  last  few  days  were  absolutely  opposed  to  any  regulation,  in  the 
hearings  before  the  House ;  now  they  come  and  say  they  are  for  the 
bill  and  the  things  that  are  in  the  bill,  and  propose  to  rewrite  all 
but  the  title. 

Senator  Shipstead.  Mr.  Stewart,  if  I  am  not  mistaken,  the  state- 
ment was  made  this  morning  that  these  cooperatives  had  paid  divi- 
dends out  of  borrowed  capital.     So  you  think  that  is  true? 
Mr.  Stewart.  No,  sir. 
Senator  Shipstead.  It  was  so  stated. 

Mr.  Stewart.  I  do  not  think  that  is  true.  So  long  as  we  are  in  a 
solvent  condition  and  are  meeting  our  obligations — I  might  receive 
a  payment  from  a  private  grain  company,  a  brokerage  for  grain 
delivered,  yet  that  private  grain  company  might  lose  a  lot  of  money 
during  the  year.  They  have  provided  resources  and  reserves  and 
surpluses.  So  long  as  the  company  is  in  a  solvent  condition  and  is 
meeting  its  obligations  I  do  not  think  you  could  say  that  it  was 
paying  out  of  borrowed  capital,  because  every  grain  company  bor- 
rows a  great  deal  of  capital.  I  don't  believe  there  is  any  exception 
to  that. 

Senator  Hatch.  The  statement  was  made,  as  I  recall,  that  the 
Farmers  National  did  make  a  payment  to  its  regional  corporations 
when  the  Farmers  National  itself  showed  a  loss.  Wasn't  that  the 
statement  ? 

Senator  Norris.  Yes. 
Mr.  Stewart.  That  is  correct;  yes,  sir. 
Senator  Hatch.  That  was  correct  ? 

Mr.  Stewart.  Yes,  sir.  But  it  did  not  impair  our  capital.  We 
had  met  our  obligations.    During  the  years  when  we  were  fortunate 
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in  our  operations  we  hade  made  up  some  reserves  and  surpluses,  like 
every  good  business  concern  does,  against  such  a  contingency.  They 
did  not  pay  a  dividend;  they  paid  for  a  definite  service  rendered 
under  a  contract.  It  was  not  a  dividend.  It  was  never  considered  a 
dividend  by  the  cooperatives.  Had  the  Farmers  National  made  a 
profit  sufficient  to  justify  it  last  year  or  the  year  in  question,  they 
would  have  probably  declared  a  dividend  in  addition  to  the  pay- 
ment for  the  service  rendered  to  Farmers  National  (train  Corpora- 
tion by  the  regional  organization.  It  is  a  part  of  the  operating 
expense,  Senator,  that  any  company  has  paid  from  one  corporation 
to  another  under  a  contract  for  a  definite  service. 

Senator  Shipstead.  It  was  not  considered  as  a  profit? 

Mr.  Stewart.  Not  by  the  Farmers  National,  but  the  corporation 
to  which  it  made  the  payment,  by  a  good  business  method  and 
economy  in  operation  was  able  to  save  some  of  that  payment  from 
Farmers  National  Grain  Corporation  and  gave  the  benefit  of  it  to 
the  farmer-producer  members  of  the  organization,  which  these  men 
say  they  are  so  much  interested  in  improving  their  condition. 

I  thank  you,  gentlemen. 

Mr.  Goldsmith.  Mr.  Chairman,  before  introducing  the  next  wit- 
ness, and  to  expedite  the  hearing  and  make  it  unnecessary  for  Mr. 
Stewart  to  be  recalled,  I  have  ready  tlie  amendment  and  'l  think  I 
can  tell  Senator  Shipstead  very  brieHy  what  the  i)rovisions  were 
in  the  original  act  and  what  they  are  now. 

The  Farmers  National  regional  st(K;kholders  do  the  fi(»ld-educa- 
tional  work  and  solicitation  of  business  for  Farmers  National  Grain 
Corporation.  The  Farmers  National  has  paid  them  for  doing  that 
work.  Based  on  the  amount  of  grain  delivered  from  a  particular 
area,  the  regional  might  or  might  not  affect  a  saving  to  the  farmer. 

Mr.  Stewart.  Not  from  the  grain  delivered  from  that  area,  but 
from  grain  delivered  from  their  members. 

Mr.  Goldsmith.  From  the  members  in  that  area,  though  I  don't 
think  that  is  important  for  this  discussion.  If  the  regional  makes  a 
saving  and  then  shows  a  profit  from  all  of  its  operations  for  a  par- 
ticular year,  it  would  be  free  to  pay  a  limited  dividend  on  the  stock 
equal  to  8  percent  and  patronage  dividends  to  its  members.  The 
contention  was  made  by  the  Chicago  Board  of  Trade,  immediately 
after  the  Congress  adjourned  last  year  without  passing  the  Jones 
bill,  that  that  involved  rebating  and  therefore  violated  the  rules  and 
the  law,  because  their  theory  was  that  a  patronage  dividend  could 
only  be  paid  when,  if,  and  as  the  Farmers  National  Grain  Corpora- 
tion, which  does  all  the  marketing  for  the  regional  cooi)eratives, 
had  profits  for  a  particular  fiscal  period,  and  even  so  the  regional, 
which  was  a  stockholder,  had  a  profit,  and  could  not  distribute  it. 
JNow,  after  sundry  negotiations  with  the  board  of  trade,  in  which 
we  insisted  that  we  press  before  the  Grain  Futures  Commission 
charges  which  would  have  suspended  them  for  60  days,  and  discus- 
sion  with  Mr.  Thomas,  then  Solicitor  of  the  Departfment  of  Agri- 
culture,  now  judge  of  the  circuit  court  of  appeals,  a  compromise  was 
hnally  reached  m  which  we  dropped  those  proceedings  and  they 
dropped  certain  rebate  charges,  provided  we  enter  into  an  agreement 
not  to  permit  our  regionals  to  use  their  savings  for  that  purpose,  but 


without  any  restriction  on  our  right  to  ask  Congress  to  legislate  and 
make  clear  our  rights. 

The  original  bill,  the  second  in  the  House,  not  the  first  bill,  be- 
cause this  all  happened  after  the  first  bill  had  died,  after  Congress 
recessed  the  first  time — the  second  bill  contained  the  provision  which 
was  sponsored  bv  the  Farmers  National  and  particularly  by  some  of 
the  regionals,  which  is  presently  found  in  section  62a,  and  on  which 
you  have  heard  the  testimony  of  board  of  trade  representatives. 
The  Secretary  of  Agriculture — and  we  think  he  is  wrong--agreed 
that  the  regional  ought  not  to  be  permitted  to  make  that  kind  of  a 
distribution.  As  I  stated  in  my  opening  statement,  so  that  the  points 
of  the  bill  can  go  down  the  line  and  there  won't  be  any  question  of 
its  dying  in  this  session  of  Congress  because  of  disagreement  among 
the  proponents,  the  farm  groups  have  agreed  to  take  the  Secretary's 
language  which  was  suggested  on  page  2  of  his  letter,  and  the  farm 
groups  are  also  willing,  although  they  don't  think  it  necessary,  to 
add  the  words  "Federal  cooperative"  in  line  2,  which  Mr.  Ellis  sug- 
gested this  morning. 

Senator  Shipstead.  Has  that  been  explained  to  the  committee? 

Mr.  Goldsmith.  This  has  not  been  explained;  no.  Mr.  Ellis 
stated  this  morning  that  the  language  suggested  by  the  Secretary 
would  be  entirely  satisfactory  if  the  word  "federated"  were  added, 
to  make  it  clear  that  the  reference  was  to  relate  back  to  the  feder- 
ated cooperative  with  the  Farmers  National,  so  that  the  provision  as 
now  drawn  would  not  permit  our  regional  to  pay  patronage  divi- 
dend or  dividends  on  stock  out  of  solicitation  lunds  which  they 
received  from  Farmers  National  for  their  services.  In  other  words, 
that  the  cooperatives  and  the  farm  groups  are  making  that  conces- 
sion in  the  interest  of  having  a  bill  that  all  the  proponents  can  agree 
on.  The  only  difference  between  the  cooperatives  and  the  Secretary 
of  Agriculture  was  on  this  one  particular  provision,  to  wit:  May 
the  regional,  a  separate  corporation,  pay  a  patronage  dividend  on  its 
stock  when  it  has  a  profit,  even  though  Farmers  National  Marketing 
Agency  has  no  profit?  We  said  it  should  be  able  to  do  it.  T5ie 
Secretary  said  "No." 

Senator  Shipstead.  What  was  the  objection  ? 

Mr.  Goij>SMiTH.  The  objection  is  that  that  is  rebating,  and  the 
argument  is  that  it  is  rebating  because  of  the  fact  that  the  marketing 
organization  has  no  profit. 

Senator  Shipstead.  Rebating  from  whom? 

Mr.  Goldsmith.  The  argument  is  that  you  must  look  through 
these  separate  corporations,  Senator — I  want  to  say  the  argument 
on  their  side  is  fairly  plausible — ^you  must  look  through  these  sepa- 
rate corporations  and  say  that  they  together  with  Farmers  National 
are  simply  providing  a  single  service  and  therefore,  unless  Farmers 
National  has  a  profit  it  has  no  right  to  make  anj^  money  available  to 
them  on  a  commodity  unit  basis  which  can  be  used  to  pay  a  patronage 
dividend.  We  have  argued  that  matter  with  the  Secretary  of  Agri- 
culture and  the  Grain  Futures  Administration.  We  have  not  been 
able  to  con  vice  them  and  because  of  that  fact,  and  rather  than  have 
the  bill  dissefninated  or  possibly  discussed  for  months  and  years,  the 
farm  people  have  reluctantly  taken  the  position  that  they  will  go 
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along  with  the  bill,  plus  the  Secretary's  suggestions  for  an  amend- 
ment. 

Senator  Shipstead.  If  the  regional  has  money  in  the  tr(;asury  and 
they  don't  need  to  put  up  operating  expenses,  what  will  they  do?  I 
don't  understand  this. 

Mr.  Goldsmith.  Under  the  budget  agreement,  Senator,  that  we 
made  with  the  board  of  trade,  the  compromise  agreement  I  told  you 
about,  when  the  rebate  charges  were  pending  against  us  and  we  had 
charges  against  them,  we  agreed  that  the  regional  would  return  to 
the  Farmers  National  any  unexpended  funds.  If  it  didn't  use  all  the 
money  it  got  to  do  its  field  and  educational  work,  it  would  have  to 
turn  it  back.  Under  the  provision  lecommended  by  the  Secretary 
of  Agriculture  the  regional  could  use  that  money  to  simply  add  to  its 
capital  account.  Under  our  proposal  in  the  original  bill  the  regional 
could  use  the  money  if  it  had  a  profit,  either  to  pay  dividends  on 
stock  or  a  patronage  dividend. 

Senator  Shipstead.  On  page  3  of  the  Secretary's  letter,  the  last 
amendment  proposed  there — that  is  what  I  started  to  inquire  about, 
where  it  says : 

No  rule  of  any  board  of  trade  desig^nated  as  a  contract  njarket  shall  forbid 
or  be  construetl  to  forbid  the  payment  of  compensation  or  u  commodity  unit 
basis,  or  otherwise — 

And  so  forth. 

Mr.  Goldsmith.  Yes.  That  now  as  the  Secretary  has  drawn  it 
provides  that  we  may  compensate  our  regional  for  their  field  work, 
for  newspapers,  or  pay  for  meetings  or  what  not.  If  they  have  any 
savings  they  can  put  that  in  their  capital  account,  they  can  capitalize 
it,  but  the  way  it  is  now  drawn  they  must  not  use  that  money  to  pay 
a  dividend  on  the  stock  or  pay  patronage  dividends. 

Senator  Shipstead.  Is  that  satisfactory  to  the  cooperatives? 

Mr.  Goldsmith.  We  are  reluctant  to  accept  it,  but  we  do  accept  it 
because,  in  all  other  provisions  with  tlie  Department  of  Agriculture 
and  other  officials  of  the  Government,  the  cooperatives  and  the 
farmers  are  thinking  alike,  and  we  much  prefer  to  liave  a  bill,  even 
though  it  is  not  100  percent  satisfactory,  than  have  no  bill  at  all, 
because  with  all  the  members  that  we  have,  if  we  were  all  thrown  off 
the  Chicago  Board  of  Trade  and  Congress  adjourned  without  passing 
the  bill  we  could  do  nothing. 

Senator  Shipstead.  I  do  not  want  to  take  up  the  time  of  the  com- 
mittee further. 

Mr.  Stewart.  I  just  want  to  say  this  for  the  regional.  We  may  be 
forced  to  acquiesce  in  order  to  get  some  of  the.  things  we  think  are 
necessary  to  protect  the  producer.  For  the  benefit  of  the  producer 
we  may  have  to  acquiesce,  but  we  do  not  endorse — speaking  for  my 
own  organization,  not  for  others— we  think  it  is  unfairly  discrimina- 
tory against  our  organization,  against  legitimate  earnings,  but  we 
may  have  to  assent  to  it  rather  than  lose  all  of  the  beneficial  legisla- 
tion embodied  in  the  bill,  and  we  are  willing  to  make  that  sacrifice, 
but  we  are  not  happy  about  it. 

Senator  Murphy.  We  went  into  all  that  this  morning. 

Mr.  Goldsmith.  There  is  one  further  question  I  have  not  answered. 
That  is,  do  we  pay  the  dividends  out  of  money  we  borrowed  from 
the  Governments     The  answer  is  that  the  Farmers  National  at  the 


end  of  the  last  fiscal  year,  in  a  balance  sheet  certified  by  public  ac- 
countants and  accepted  by  the  Farm  Credit  Administration,  showed 
a  capital  of  between  a  million  and  a  million  and  a  half  dollars  and 
a  surplus  account.  That  was  the  result  of  earnings,  substantial  earn- 
ings during  the  past  years.  Obviously,  no  corporation  is  paying  a 
dividend  of  any  kind  out  of  Government  money  when  it  has  a  capital 
and  surplus  account  and  pays  from  the  accumulated  outsid'<».  earnings. 
Senator  Hatch.  Mr.  Chairman,  I  don't  want  to  reiterate,  but  I  do 
want  to  get  clear  in  my  own  mind  the  amendment  that  was  suggested 
by  the  Secretary  and  ( ontained  in  the  letter,  which  I  have  not  read 
yet.  Under  that  amendment  the  regional  will  still  not  be  able  to  pay 
out  to  its  members  unless  the  Farmers  National  shows  a  profit? 

Mr.  Goldsmith.  Yes,  sir;  that  is  right.  In  other  words,  his 
amendment  is  a  limitation  on  what  we  desire,  an  important  limita- 
tion, that  no  patronage  dividends  nor  dividends  on  capital  stock  can 
be  paid,  we  suggested  to  the  Secretary  that  even  though  patronage 
dividends  could  not  be  justified,  certain  dividends  on  capital  stock 
could  be  justified,  because,  as  Senator  Norris  mentioned,  stock  issued 
by  cooperatives  is  simply  a  way  of  raising  working  capital,  like  in- 
come debentures,  and  that  that  is  a  cost  of  operation  of  the  coopera- 
tive in  rendering  the  service. 

Senator  Shipstead.  Is  the  Farmers  National  an  agency  of  the 
regional ? 

Mr.  Goldsmith.  Yes,  sir. 
Senator  Shipstead.  Owned  by  the  regional? 
Mr.  (joldsmith.  Owned  by  the  regional. 

Senator  Shipstead.  What  would  they  do  with  their  profits?  Why 
should  they  have  to  have  a  profit  unless  they  render  services  and 
make  their  expenses  ?  Why  should  they  have  a  profit  ?  They  belong 
to  the  regional. 

Mr.  Goldsmith.  The  regional  owns  the  stock.  Senator,  and  they 
receive  the  profit  of  the  Farmers  National  first  by  way  of  limited 
dividends  on  stock,  and  second,  on  the  basis  of  their  patronage. 

Senator  Shipstead.  Then  the  dividends  are  paid  out  of  the  earn- 
ings to  the  regional? 

Mr.  Goldsmith.  That  is  right. 

Mr.  Chairman,  I  now  find  that  the  representatives  of  the  three 
large  national  farm  organizations  are  pi-esent,  the  Farm  Bureau, 
the  Grange,  and  the  Farmers  Union,  and  it  gives  me  great  pleasure 
to  present  as  our  next  witness  Mr.  E.  A.  O'Neal,  of  the  American 
Farm  Bureau  Federation. 

STATEMENT  OF  EDW.  A.  O'NEAL,  CHICAGO,  HI.,  PRESIDENT, 
AMERICAN  FARM  BUREAU  FEDERATION 

Mr.  O'Neal.  Mr.  Chairman  and  members  of  the  committee,  it  is  not 
an  unusual  activity  for  the  American  Farm  Bureau  Federation  to 
again  be  offering  testimony  in  favor  of  amending  the  Grain  Futures 
Act.  In  1922,  or  thereabouts,  when  the  original  Grain  Futures  Act 
was  enacted,  the  federation  actively  supported  the  legislation.  In 
all  the  years,  since  representatives  of  the  federation  and  the  mem- 
bership of  the  Farm  Bureau  in  all  parts  of  the  Nation,  particularly 
those  areas  where  certain  of  our  large  crops  are  produced,  have  recog- 
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nized  the  inability  of  Grain  Futures  Administration  i)roperly  to  cope 
with  the  difficulties  of  administration  of  the  act. 

Too  much  was  left  undone  in  the  original  act ;  the  regulatory  and 
supervisory  influences  in  the  original  Grain  Futures  Act  have  l)een 
demonstrated  as  not  being  full  and  complete  enougli  to  accomplish 
the  original  objectives,  which  were  largely  to  prevent  and  to  remove 
obstructions  and  burdens  upon  interstate  commerce  in  certain  com- 
modities by  the  method  of  regulating,  limiting,  and  supervising  spec- 
ulative transactions. 

Only  a  few  years  after  the  original  act  was  placed  on  the  statute 
books  the  Washington  offices  of  the  American  Farm  Bureau  Federa- 
tion received  from  the  Illinois  Agricultural  Association,  the  Farm 
Bureau  m  Ilhnois,  a  memorandum  outlining  about  15  points  which 
needed  either  clarification  or  strengthening  in  the  original  act.  The 
recommendations  in  this  memorandum  were  prepared  in  bill  form 
were  introduced  in  the  House  and  in  the  Senate,  and  with  modifica- 
tions in  every  subsequent  session  of  Congress  have  \yeen  before  the 
committees  of  Congress  in  one  form  or  another. 

H.  R.  6772,  which  passed  the  House  of  Representatives  last  year  and 
has  already  been  reported  favorably  by  this  committee,  contains  prac- 
tically all  the  objectives  which  more  than  12  years  ago  the  Farm 
Bureau  Federation  set  out  to  secure  to  strengthen  the  Grain  Futures 
Act. 

It  is  a  peculiar  situation  which  faces  us  this  week  in  regard  to  the 

E ending  measure.  Somewhat  posthumously,  may  I  state  it,  we  are 
avmg  hearings  on  a  measure  which  is  already  on  the  calendar  of 
the  Senate  and  which  has  been  testified  about  so  voluminously  in  the 
last  10  or  15  years  that  it  seems  somewhat  ridiculous  to  have  these 
belated  hearings  when  the  bill  is  practically  ready  to  be  voted  on 
on  the  floor  of  the  Senate.  We  have  lieard  in  the  last  day  or  two 
the  same  arguments  from  our  friends  of  the  Chicago  Board  of  Trade 
which  we  have  heard  before  this  committee  and  the  Agricultural 
Committee  of  the  House  repeatedly  for  more  than  10  years. 

Those  of  us  who  speak  for  the  farm  groups  do  not  think  it  ne<'es- 
sary  to  offer  labored  arguments  why  this  type  of  legislatifm  is  nec- 
essary and  why  it  is  equally  necessary  to  strengthen  the  Grain  Fu- 
tures Act  in  several  ways;  but  please  note  what  President  Roosevelt 
stated  on  February  9,  1934,  in  his  message  to  Congress  on  a  bill  of 
exactly  similar  nature,  which  was  then  i)ending  and  which  is  now  law 
the  Federal  Securities  Act.    The  President  stated —  ' 

It  is  my  belief  that  exchanges  for  dealing  in  securities  and  commodities  are 
necessary  and  of  definite  value  to  our  commercial  and  agricultural  life     Never 
theless  it  should  be  our  national  policy  to  restrict,  as  far  as  possible   the  use 
of  these  exchanges  for  purely  speculative  operations. 

Somewhat  later— that  is,  on  March  2Cy,  1934— President  Roosevelt 
in  writing  to  Congressman  Rayburn,  chairman  of  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce,  in  regard  to  the  pro- 
posal of  controlling  stock  exchanges,  said :  '^ 

I  have  been  definitely  committed  to  definite  regulation  of  exchanges  which 
deal  in  securities  and  commodities. 

There  is  a  direct  connection  in  principle  between  regulation  of 
exchanges  which  deal  in  stocks  and  bonds  and  those  exchanges  which 
deal  m  agricultural  commodities.  If  speculation  running  riot  in 
the  first  is  bad,  as  the  President  stated  it  to  be  bad,  and  as  Congress 


agreed  in  the  enactment  of  the  Federal  Securities  Act,  then  likewise 
it  is  bad  to  have  uncontrolled  speculation  in  agricultural  commodi- 
ties, which  in  millions  of  dollars,  actually  equal  or  surpass  the  values 
of  securities  bought  and  sold  on  the  stock  exchanges. 

Farm  organizations  have  fought  for  25  years  for  more  definite 
control  and  regulation  of  commodity  exchanges.  We  see  now  the 
peculiar  situation  of  a  Federal  law  to  regulate  the  stock  exchanges 
having  been  enacted  in  a  very  brief  period  from  the  time  the  idea 
was  first  initiated,  mostly  by  President  R(X)sevelt,  to  its  enactment; 
but  in  the  meantime  we  are  still  struggling,  and  our  friends  from 
the  Chicago  Board  of  Trade  are  still  opposing  in  one  way  or  another, 
a  similar  step  forward  in  regard  to  speculation  on  the  commodity 
exchanges. 

Please  notice  also  some  comments  in  Report  421  of  the  House 
Committee  on  Agriculture,  when  that  committee  acted  favorably 
upon  the  above  bill  in  1935,  similar  comments  being  contained  also 
in  the  Senate  report  on  the  same  measure.    The  House  report  says : 

The  theory  underlying  the  Grain  Futures  Act  of  19S2  was  that  the  grain 
exchanges  would  regulate  themselves  with  Government  assistance  and  that 
failing  in  this  respect  contract  market  designation  would  be  withdrawn  and 
future  trading  would  be  stopped.  The  record  of  the  hearings  preceding  the 
enactment  of  the  Grain  Futures  Act  clearly  indicates  that  such  act  was  in- 
tended to  serve  as  a  preliminary  measure  to  give  the  exchanges  a  chance  to 
demonstrate  their  ability  at  self-government  and  self-regulation  and  to  pro- 
vide experience  and  knowledge  necessary  for  more  specific  control  over  exchange 
practices.  Since  1925  every  Secretary  of  Agriculture  (and  may  I  add  in  pass- 
ing, all  farm  organizations)  has  recommended  that  the  act  be  strengthened. 
This  bill,  therefore,  merely  does  that  which,  based  upon  exi)erience  in  adminis- 
tering the  present  law,  should  have  been  done  long  ago. 

This  extract  from  the  House  report  on  the  commodity  exchange 
bill  shows  definitely  that  the  original  Grain  Futures  Xct  was  not 
intended  to  be  an  all-inclusive  and  final  statute,  but  was  the  begin- 
ning of  a  supervisory  and  regulatory  activity  in  regard  to  specula- 
tion in  farm  commodities,  which  beginning  would  need  to  be  fol- 
lowed up  with  subsequent  and  strengthening  legislation. 

Now,  we  see  those  who  have  testified  before  this  committee  for 
2  days,  stating  that  their  business-policy  committee  should  prac- 
tically be  the  administrative  agency  to*^  decide  what  should  and 
should  not  be  done  in  regard  to  grain  trading.  May  I  state  that  the 
experiences  of  N.  R.  A.  seem  to  be  a  rather  conclusive  evidence  that 
self-regulation  of  industry  is,  as  the  name  implies,  too  selfish  to  be 
considered  as  protective  of  the  general  welfare.  Tlie  Supreme  Court 
in  its  own  language,  says  so,  and  in  so  saying  condemns  the  code  of 
the  grain  exchanges  which  was  based  on  self-government,  as  well  as 
the  other  instruments  similarly  prepared  by  various  industries. 

I  do  not  think  it  necessary  to  go  any  further  in  commenting  about 
turning  over  the  administration  of  the  Grain  Futures  Act,  or  of  any 
other  Federal  act,  to  an  exclusive  group  which  ought  to  be  re^ru- 
lated,  rather  than  to  be  constituted  as  the  regulating  agency.  This 
is  true  whether  or  not  the  business-policy  committee  of  the  Chicago 
Board  of  Trade  is  enlarged  by  the  inclusion  .of  representatives  of 
producing  and  cooperative  groups. 

The  Government  is  an  impartial  agency  and  is  expected  to  be  able 
to  maintain  a  judicial  approach  and  attitude  to  the  questions  of 
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public  policy,  general  welfare,  and  similar  features  which  a  self- 
interested  individual  or  group  cannot  possibly  maintain.  In  the 
pending  act  we  expect  to  continue  the  commission  which,  in  a  broad 
policy-making  way,  determines  the  principles  to  be  followed  in  the 
enforcement  of  the  original  Grain  Futures  Act  and  of  the  pending 
amendment.  That  commission  consists  of  the  Secretary  of  Agricul- 
ture, the  Secretary  of  Commerce,  and  the  Attorney  General.  Natu- 
rally the  direct  administration  of  the  act,  under  the  guidance  of  the 
commission,  is  lodged  in  the  Department  of  Agriculture  and  particu- 
larly in  Grain  Futures  Administration. 

The  helpfulness  of  this  type  of  leg  slation  has  been  so  abundantly 
demonstrated  in  the  last  15  years,  despite  its  imperfections,  that 
now  we  desire  to  add  to  grains,  which  were  the  exclusive  commodity 
contained  in  the  original  Grain  Futures  Act,  so  as  to  include  the 
following  farm  commodities:  Wheat,  cotton,  rice,  coin,  oats,  barley, 
flaxseed,  grain  sorghums,  mill  feeds,  butter,  and  eggs.  Futures 
are  bought  and  sold  on  the  commodity  exchanges  where  tliese  farm 
products  are  merchandised,  and  the  bill  is  intended  to  aj^ply  only 
to  the  commodities  upon  which  futures  are  bought  and  sold.  The 
bill  is  not  one  which  our  friends  on  the  board  of  trade  describe 
it  as  being,  namely,  an  antifutures  measure.  Instead  of  being  anti- 
futures,  it  is  definitely  profutures,  and  <listinct  language  is  contained 
in  the  measure  to  guarantee  this  in  section  4a  (3),  as  follows: 

For  the  purpose  of  this  paragraph  bona-flde  hedging  transactions  shall  mean 
sales  of  any  commodity  for  future  delivery  on  or  subject  to  the  rules  of  any 
board  of  trade  to  the  extent  that  such  sales  are  offset  in  quantity  by  the 
ownership  or  purchase  of  the  same  cash  commodity  or  conversely  purchases 
of  any  commodity  for  future  delivery  on  or  subject  to  the  rules  of  any  board 
of  trade  to  the  extent  that  such  purchases  are  offset  by  sales  of  the  same  cash 
commodity. 

This  is  a  definite  guaranty  and  protection  that  the  use  of  futures, 
if  balanced  properly  with  transactions  in  actual  commodities,  is  not 
to  be  destroyed  and  prohibited  by  the  measure,  but  is  to  be  per- 
petuated. In  other  words,  futures  are  continued  as  a  sort  of  insur- 
ance rather  than  as  a  device  for  spe<!ulation.  If  a  man  sells  a 
thousand  bushels  of  wheat,  or  a  thousand  bales  of  cotton,  under 
the  terms  of  this  bill  he  will  be  permitted,  and  even  encouraged, 
to  buy  an  equal  amount  of  futures  on  those  commodities;  and  should 
he  buy  a  thousand  bushels  of  wheat,  or  a  thousand  bales  of  cotton, 
futures  of  an  equal  amount  may  be  sold  by  him.  In  other  words, 
transactions  in  the  actual  commodity  are,  in  a  way  of  speaking, 
insured  by  futures  transactions;  but  right  here  is  where  one  of  the 
prominent  features  of  the  pending  legislation  contained  in  the  origi- 
nal Grain  Futures  Act  comes  in.  This  bill  authorizes  the  Secretary 
of  Agriculture  to  set  limits  which  can  be  varied  from  time  to  time, 
following  a  definite  procedure  which  is  outlined  in  the  measure, 
upon  how  much  one  operator  may  hold  in  any  future  at  any  one 
specified  time.  In  other  words,  right  there  comes  in  one  of  the 
most  important  parts  of  the  measure,  namely,  the  reasonable  limita- 
tion of  the  use  of  futures  which  too  often  are  used  far  beyond  their 
insurance  characteristics,  of  which  I  have  just  spoken,  and  become 
purely  speculative  transactions. 

It  may  be  submitted  that  it  is  not  necessary  on  the  grain  markets, 
for  instance,  to  buy  or  sell  9  or  10  times  as  many  futures  as  are 
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handled  in  actual  grain  in  order  to  have  the  insurance  of  sale 
against  purchases  and  of  purchases  against  sale,  which  futures  are 
thought  to  secure.  It  is  nothing  unusual  for  future  transactions, 
literally,  if  I  may  use  my  former  expression,  to  run  riot  on  the  com- 
modity exchanges,  not  alone  those  which  handle  grain,  but  those 
which  deal  in  the  other  commodities  which  this  bill  now  contains. 
I  believe  it  has  already  been  offered  as  testimony  here  by  those  who 
oppose  this  bill  that  futures  on  wheat  in  the  Kansas  City  market 
last  year  reached  an  amount  which  slightly  exceeded  the  entire  num- 
ber of  bushels  of  actual  wheat  produced  in  our  entire  Nation.  This 
sort  of  development  stretches  the  insurance  features  of  future  trading 
so  far  that  it  breaks;  in  fact,  there  are  many  farmers  who  honestly 
believe  that  any  extent  of  future  trading  is  wicked ;  that  is,  is  specu- 
lative and  destructive  of  the  stability  of  market  prices,  which  always 
is  the  goal  sought  to  be  reached  by  farmers  in  selling  their  actual 
farm  comomdities. 

There  are  some  features  in  this  measure  which  are  of  special  im- 
portance owing  to  the  history  of  the  administration  of  the  original 
Grain  Futures  Act  for  nearly  15  years.  I  refer  to  cooperative 
organizations. 

When  the  original  act  was  adopted  little,  if  anything,  was  con- 
tained therein  which  recognized  the  rights  of  cooperatives  to  be 
members  on  boards  of  trade  and  similar  institutions  which  deal  in 
grains  and  in  futures  thereon.  In  fact,  about  the  same  year  that 
we  saw  the  Grain  Futures  Act  first  enacted  we  also  saw  the  Capper- 
Volstead  Cooperative  Marketing  Act  placed  in  the  Federal  statutes. 
It  was  too  early  at  that  time  to  round  out  the  cooperative  plan  of  ac- 
tion by  demanding  and  securing  recognition  for  cooperatives,  which 
in  recent  years  we  have  partly  recognized  and  have  partly  secured. 
We  have  found  in  the  intervening  15  years  that  cooperatives  have  had 
a  dreadful  time ;  first,  to  be  accepted  as  members  of  boards  of  trade ; 
and  second,  to  receive  all  the  benefits  of  members  in  clearing-house  as- 
sociations and  otherwise  which  the  well-estabbshed  members  on  such 
boards  of  trade  received  as  matters  of  course.  Instances  could  be 
given  where  cooperatives  were  compelled  to  surrender  one  or  more 
of  the  distinct  cooperative  features  designed  for  them  and  guaran- 
teed to  them  in  the  Capper- Volstead  Act.  One  of  the  most  promi- 
nent of  these  cooperative  features  is  that  of  patronage  dividends. 

Back  yonder,  15  years  ago,  we  heard  it  proclaimed  from  the  board- 
of-trade  housetops,  from  the  old  line  commission  companies,  and 
from  other  sources  that  patronage  dividends  were  rebates.  Never- 
theless, Congres  went  ahead  and  adopted  a  national  policy  which 
every  Congress  since  has  sustained,  and  which  every  President  at 
the  time  of  and  since  the  enactment  of  the  Capper- Volstead  law  has 
sustained ;  saying  nothing  of  farm  organizations  and  of  the  general 
public,  which  latter  is  now  so  affirmative  in  its  support  of  cooperative 
principles  that  town  people  are  beginning  to  put  into  practice  co- 
operative activities  for  themselves.  Patronage  dividends  are  nothing 
more  nor  less  than  a  division  of  profits  annually  or  semiannually 
among  all  the^members  and  patrons,  rather  than,  as  under  the  corpo- 
rate plan,  a  division  of  profits  to  those  who  own  the  enterprise. 

Now  come  the  witnesses  of  the  last  2  or  3  days  with  the  repeated 
statement  that  the  pending  bill,  in  some  way  or  another,  grants 
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rebates  to  farmers  through  their  cooperative  organizations  which 
might  be  members  of  one  or  another  commodity  exchange.  This 
argument  seems  to  me  to  have  been  one  so  threadbare  and  to  have 
been  knocked  out  and  taken  the  count  of  10,  if  I  may  change  my 
figure  of  speech,  so  often,  by  court  opinion  and  otherwise,  that  we 
do  not  need  to  pay  even  passing  attention  to  it  at  this  late  date.  I 
am  sure  the  members  of  this  committee  agree  with  the  spokesmen  of 
every  farm  organization  that  the  patronage-dividend  featuie  or  any 
other  legal  aspect  of  cooperatives  will  not  be  sacrificed  by  any  rewrit- 
ing of  the  present  measure,  but  will  be  sustained  by  the  enactment 
of  the  measure. 

Cooperatives  have  grown  since  the  Grain  Futures  Act  and  the 
Capper- Volstead  Act  were  enacted  about  1922.  Now  we  have  great 
cooperatives,  not  in  grain,  alone  but  in  cotton,  butter, 3)011  Itry  products, 
and  other  farm  products,  which  have  member  and  regional  organiza- 
tions affiliated  with  the  central  organization  which  might  be  a  mem- 
ber of  one  or  another  commodity  exchange.  We  will  not  permit,  if 
it  is  within  our  power  to  prevent  it,  legislation  being  enacted  which 
will  destroy  the  make-up  and  the  manner  of  operation  of  our  great 
cooperatives,  which  are  firmly  based  on  Federal  and  State  laws  and 
have  been  established  by  their  very  successes  as  equal  to  in  most 
regards,  and  far  superior  in  some  features,  to  the  old-line  corporate 
method  of  doing  business. 

The  Secretary  of  Agriculture,  under  the  terms  of  the  pending  bill, 
would  be  authorized,  among  other  duties,  to  fix  limits,  as  I  have 
above  noted,  on  long  and  short  positions  of  any  one  operator  in  any 
one  commodity  at  any  one  time;  to  place  prohibition  on  such  tech- 
nical activities  as  wash  sales,  cross  trades,  privileges;  to  prohibit  as 
an  unlawful  act  false  reports  or  statements,  cheating,  or  defrauding 
customers;  to  register  all  futures  commission  merchants  and  all  floor 
brokers;  to  suspend  and,  under  certain  circumstances,  subject  to  re- 
view, to  expel  from  membership  on  commodity  exchanges  individ- 
uals, employees,  and  corporations;  to  have  access  to  the  books  and 
records  of  members  of  contract  markets,  and  to  require  that  such 
books  and  records  be  kept  in  the  form  and  manner  specified  by  the 
Secretary;  to  issue,  under  the  authority  of  the  Conrniission,  cease  and 
desist  orders;  and  to  impose  penalties. 

There  are  some  provisions  in  the  pending  measure,  beginning  on 
page  27,  which  relate  particularly  to  cotton.  It  is  very  gratifying 
that  the  pending  bill  has  been  made  so  inclusive  in  its  list  of  com- 
modities subject  to  supervision  and  regulation  in  regard  to  specula- 
tion therein  by  the  Secretary  of  Agriculture  and  by  the  Commission. 
Although  most  of  our  argument,  by  v(;ry  force- of  liabit,  revolves 
around  grain  transactions,  we  must  not  forget  that  the  need  of  this 
type  of  legislation  for  cotton,  butter,  eggs,  and  the  other  commo<li- 
ties  named,  upon  which  futures  are  bought  and  sold,  is  just  as  great 
as  it  is  now  or  ever  has  been  for  wheat.  Practically  every  statement 
which  is  made  in  regard  to  wheat  trading,  in  principle  at  least,  can 
be  applied  to  trading  in  the  other  commodities  named  in  the  bill. 

Accordingly,  since  the  language  beginning  on  page  27  which  re- 
lates to  cotton  attempts  to  give  special  treatment  separate  and  apart 
for  cotton  than  that  accorded  to  the  otlier  commodities,  and  in  the 
belief  that  such  separate  treatment  is  not  necessary,  all  of  that  lan- 
guage should  be  deleted  either  by  the  committee  or  by  amendment  on 


the  floor  of  the  Senate.  It  is  our  belief  in  the  Farm  Bureau  Federa- 
tion that  whatever  legislation  relative  to  cotton  trading  and  cotton 
futures  is  necessary  should  be  incorporated  in  the  same  measure  which 
deals  with  trading  and  futures  for  the  other  commodities.  It  is  also 
our  belief  that  such  legislation  as  may  be  necessary  for  cotton  of 
special  nature  should  be  contained  in  a  separate  measure.  We  shall 
be  glad  to  discuss  before  this  committee,  at  the  convenience  of  its 
chairman,  at  any  time  the  various  aspects  of  legislation  for  cotton 
which  is  separate  and  apart  from  trading  on  the  exchanges  in  the 
commodity  or  in  the  futures  on  cotton. 

Obviously,  one  like  myself,  who  states  definite  convictions  as  I 
have  done  today  before  this  committee,  has  a  background  for  so  doing. 
That  background  is  contained  in  a  series  of  resolutions  adopted  year 
after  year,  with  few  years  omitted,  during  the  last  15,  in  which  our 
membership  in  the  farm  bureau  has  requested  and  demanded  that 
legislation  of  the  type  contained  in  H.  R.  6772  be  enacted. 

Accordingly  I  recommend  to  the  committee  and  urge  the  Senate  to 
take  up  for  consideration  without  any  further  delay  this  measure, 
and  to  enact  it  with  all  the  commodities  which  I  have  named  retained 
and  with  the  special  provisions  relative  to  cotton  deleted. 

Senator  Shipstead.  These  cooperatives,  as  a  rule,  are  limited  in  the 
amount  of  stock  each  member  can  hold,  are  they  not  ? 

Mr.  O'Neal.  Senator,  the  farm  bureau  is  a  general  organization. 
We  have  our  separate  State  unity,  represented  by  Mr.  Stewart,  from 
Nebraska,  and  then  the  Illinois  group,  the  Iowa  group,  and  so  on. 
They  set  up  and  operate  these  cooperative  regional  organizations, 
grain  cooperatives,  and  so  on.  I  think,  as  far  as  I  know,  that  they 
follow  precisely  the  Capper- Volstead  Act  in  their  operations. 

Senator  Shipstead.  They  are  limited  in  the  amount  of  stock  each 
member  can  hold  ? 

Mr.  O'Neal.  They  are  limited  in  the  amount  of  stock  that  each 
regional  holds.  The  stockholders,  as  Mr.  Stewart  said,  are  the  re- 
gionals.    The  regional  holds  the  stock  in  the  central  organization. 

Mr.  Goldsmith.  I  think.  Senator,  Mr.  O'Neal  may  have  misunder- 
stood that  question.  There  is  no  limit  in  the  Capper- Volstead  Act 
on  the  amount  of  stock  that  the  regional  may  hold.  The  limitation 
is  on  the  return  on  the  stock,  so  that,  regardless  of  the  stock  holding, 
you  cannot  get  more  than  interest  on  your  money. 

Senator  Shipstead.  The  purpose  was  to  limit  the  amount  of  return 
to  the  member  ? 

Mr.  Goldsmith.  That  is  right. 

Senator  Shipstead.  On  his  money  invested.  Wasn't  that  done  for 
the  purpose  of  having  the  profits,  if  there  were  any,  distributed  to 
the  producers  as  patronage  dividends  ? 

Mr.  Goldsmith.  Yes. 

Senator  Shipstead.  So  that  one  is  as  much  of  a  dividend  out  of 
profits  as  the  other.  I  don't  see  how  either  one  can  be  called  a  rebate 
if  it  is  paid  out  of  nrofits. 

Mr.  Goldsmith.  No  ;  it  is  not. 

Senator  Norjiis.  Mr.  O'Neal,  I  want  to  ask  you  about  cotton.  You 
lived  right  in  the  cotton  belt  and  I  think  your  testimony  will  be  very 
valuable  on  that  subject.  There  is  quite  a  dispute  among  Senators 
about  leaving  cotton  in  this  bill.  As  this  committee  reported  the 
bill  it  struck  cotton  out.    There  are  a  great  many  of  the  senators, 
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however,  who  are  bitterly  opposed  to  striking  it  out,  as  I  understand 
it.  You  have  already  expressed  your  opinion  but  I  would  like  to 
have  you  tell  us  more  fully  why,  particularly  for  the  record,  you  are 
opposed  and  your  organization  is  opposed  to  striking  cotton  out  of 
the  bill  ? 

Mr.  O'Neal.  Senator,  cotton  is  no  different  from  wheat — the  han- 
dling of  cotton  is  no  different  from  wheat.  Cotton  mills  buy  their 
supplies  and  hedge  just  like  the  miller  does.  We  feel  that  funda- 
mentally the  cotton  farmei-s  should  be  protected  in  the  public  ex- 
change of  cotton,  just  as  much  as  the  wheat  farmer  is.  He  has  just 
as  great  a  need  of  it. 

Senator  Norris.  The  chairman  of  the  committee,  Mr.  Smith,  who 
is  absent  from  the  city,  as  I  understand  it,  wants  to  take  cotton  out. 
Am  I  right  about  that? 

Senator  Shipstead.  I  think  so. 

Mr.  J.  H.  Gilbert.  May  I  correct  his  error.  Senator?  I  have  been 
in  attendance  during  the  hearings  on  the  cotton  situation. 

Senator  Norris.  I  like  to  be  corrected. 

Mr.  Gilbert.  I  think  I  have  a  record  for  attendaiK^e  at  hearings 
on  the  subject  of  cotton.  In  1928  I  acted  as  counsel  in  the  contro- 
versy relating  to  cotton,  which  was  ventilated  before  the  Senate  com- 
mittee, and  Senator  Frazier  can  support  me  in  the  statement  that  it 
was  the  most  illuminating  and  revealing  investigation  that  was  ever 
presented  to  Congress  on  cotton-futures  exchanges. 

The  measure  that  is  now  before  you  had  cotton  put  in  it  without 
much  evidence  as  to  the  problems  of  cotton  and  cotton-futures 
exchanges  being  presented  to  the  House  committee  in  the  hearings 
held  before  the  present  bill  was  reported.  When  this  measure  ap- 
peared before  the  Senate  committee  for  action  it  had  as  its  chairman. 
Senator  Smith  of  South  Carolina,  who  undoubtedly  is  the  greatest 
authority  on  cotton  in  Congress,  and  the  committee  very  properly 
deleted  the  word  "cotton"  and  then  tacked  it  on  on  page  27  and  fol- 
lowing, because  there  is  little  relation  in  several  imi)ortant  aspects 
between  cotton  and  the  other  commodities  referred  to  in  the  bill, 
as  I  shall  attempt  to  point  out  to  you,  and  then  as  part  of  the  United 
States  Cotton  Futures  Act  the  committee  inserted  several  amendments 
as  amendments  to  the  Cotton  Futures  Act. 

While  this  measure  was  pending  there  was  the  break  of  March  11, 
1935,  on  the  New  York  Cotton  Futures  Exchange.  Several  resolu- 
tions were  introduced  to  investigate  the  situation,  and  an  appropria- 
tion of  $75,000  was  made  by  the  Senate  to  conduct  the>  investigaticm, 
and  under  those  resolutions  an  investigation  has  been  had,  attended, 
I  think,  by  every  Senator  who  sits  here,  with  the  possible  exception 
of  Senator  Shipstead.  We  have  had  revolting  revelations  in  con^ 
nection  with  cotton,  monopolistic  conti-ol  by  three  or  four  interests 
in  the  cotton  industry  without  a  parallel  in* the  history  of  any  other 
commodity. 

Now,  what  this  committee  did  was  to  tack  on  several  amendments 
to  the  bill.  There  is  no  doubt  that  this  cotton  investigation  is  com- 
ing to  an  end  very  soon,  and  in  all  probability  the  committee,  f nmi 
the  evidence  presented  to  them,  will  adoj)t  amendments  to  the  United 
States  Cotton  Futures  Act. 

Senator  Hatch.  In  amendment  to  this  bill? 
,    Mr,  Gilbert.  To  this  very  bill. 
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Senator  Norris.  Do  you  mean  to  say  now  that  Senator  Smith,  if 
he  were  here  today,  would  agree  with  Mr.  O'Neal  that  cotton  ought 
to  stay  in  this  bill? 

Mr.  Gilbert.  Ought  not  to  stay  in  as  part  of  the  amendments  to 
the  Commodities  Act,  but  as  part  of  the  amendment  to  the  United 
States  Futures  Act.  It  should  stay,  undoubtedly,  in  its  present  form, 
together  with  others  that  I  think  you  ought  to  introduce. 

Senator  Norris.  Now  let  us  get  down  to  the  question.  Is  Senator 
Smith  now  in  favor  of  retaining  cotton  in  this  bill  as  it  was  drawn  ? 

Mr.  Gilbert.  Not  as  reported  from  the  House,  but  in  the  amended 
form,  as  I  understand  it. 

Senator  Norris.  As  amended,  it  is  stricken  out  entirely. 

Mr.  Gilbert.  No;  it  is  stricken  out  on  page  2,  and  then  you  have 
several  additional  amendments  beginning  on  page  27,  dealing  ex- 
clusively with  cotton. 

Senator  Norris.  On  page  2  of  this  bill  it  says : 

The  word  "commodity"  shall  mean  wheat,  cotton,  rice,  corn,  oats,  barley, 
rye,  flaxseed,  grain  sorghums,  mill  feeds,  butter,  and  eggs. 

Mr.  Gilbert.  I  am  not  speaking  for  the  Senator,  but  I  will  say 
this,  that  in  the  negotiations  that  I  understand  have  been  conducted 
the  word  "cotton"  will  be  restored. 

Senator  Norris.  I  was  not  through  yet.  Now  this  committee, 
when  it  reported  this  bill,  struck  out  of  the  language  that  I  have 
read  the  word  "cotton",  so  as  it  stands  now  on  the  Senate  Calendar 
there  is  a  committee  amendment  in  favor  of  striking  cotton  out  of 
the  bill.  Now  I  would  like  to  know — I  have  great  regard  for  Sena- 
tor's Smith's  ideas  about  cotton,  and  this  is  giving  me  a  great  deal 
of  trouble,  and  I  would  like  to  know  now  whether  Senator  Smith 
still  thinks  that  cotton  ought  to  be  sricken  out.  I  have  had  a  great 
many  conversations  with  other  Senators  and  much  to  my  surprise 
they  did  not  agree  with  Senator  Smith,  and  some  of  them  are  bitterly 
opposed  to  his  idea,  so  we  have  got  to  meet  that  question  whether 
we  are  going  to  strike  cotton  out  or  leave  it  in,  and  I  would  like  to 
know,  if  you  can  tell  us,  whether  Senator  Smith  now  is  in  favor  of 
this  very  amendment  that  I  called  your  attention  to. 

Mr.  Gilbert.  I  cannot  tell  you  what  the  compromise  will  l)e. 
Probably  they  will  restore  the  word  "cotton"  where  it  is  now,  then 
permit  amendments  to  the  United  States  Cotton  Futures  Act  which 
specially  relates  to  cotton,  and  then  absorb  so  many  of  the  provisions 
of  the  Grain  Futures  Act  amendment  as  can  be  made  applicable  to 
cotton. 

Senator  Norris.  I  don't  care  anything  about  that.  I  am  anxious 
to  know  whether  Senator  Smith  agrees  that  the  word  "cotton"  ought 
to  be  stricken  out  of  this  bill  here. 

Mr.  Gilbert.  I  cannot  speak  for  the  Senator,  but  I  am  simply 
reflecting  the  views  that  I  have  heard  here.  From  the  little  that  I 
know  about  what  is  going  in,  the  word  "cotton"  will  be  restored,  and 
such  of  the  provisions  of  the  act  as  are  ap])licable  to  cotton  will  be 
used. 

Senator  Murphy.  If  you  will  indulge  me  a  moment,  please,  Senator 
Norris,  I  think  this  is  an  answer  to  the  question:  Where  cotton  is 
stricken  out,  that  is  an  amendment  of  the  Grain  Futures  Act,  and 
Senator  Smith  does  not  desire  it  as  an  amendment  to  the  Grain 
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Futures  Act.  Reference  to  the  amendment  attached  here  discloses, 
section  blank,  "That  section  1  of  the  act  of  August  11,  1916,  known 
as  the  United  States  Cotton  Futures  Act,  is  amended  by  inserting 
after  the  word"  what  followed. 

Now,  my  understanding  is  that  Senator  Smith — ^he  has  had  a  great 
many  conferences — is  undecided  as  to  his  course.  He  has  liad  these 
cotton  hearings,  and  it  may  be  his  purpose  to  go  through  with  a 
cotton  regulatory  measure,  but  whether  or  not  in  the  form  in  which 
this  bill  is  before  us  remains  to  be  seen.  He  is  away  from  the  city  on 
necessary  business. 

Senator  Norris.  What  I  am  trying  to  do  now,  I  waut  to  get  this 
bill  in  such  shape,  if  we  can,  that  the  question  of  leaving  cotton  in  or 
taking  cotton  out  will  not  result  in  a  conflict  between  the  cotton  men 
of  the  Senate,  because  if  it  does  there  will  probably  be  no  legislation 
at  this  session  of  Congress. 

Senator  Murphy.  My  understanding,  Senator,  is — that  is  clearly  a 
possibility. 

Senator  Norris.  The  Senate  is  either  going  to  pass  this  bill  or  it 
is  not.  One  or  the  other.  If  it  is  desirable  to  pass  it  and  there  is  a 
bitter  fight  between  the  cotton  men  as  to  whether  cotton  should  stay 
in,  we  are  going  to  be  in  the  attitude  of  getting  no  legislation 
whatever. 

Senator  Murphy.  Yes. 

Mr.  Gilbert.  I  am  not  as  pessimistic  as  you  are  about  it,  Senator. 
I  think,  speaking  as  a  citizen  who  has  been  identified  with  the  attempt 
to  better  conditions  that  prevail  in  the  cotton  futures  exchanges  for 
many  years,  it  will  be  a  public  disgrace  to  regulate  grain  exchanges 
without  regulating  cotton  exchanges. 

Senator  Murphy.  If  you  will  excuse  me,  we  will  discontinue  the 
subject.    That  is  something  you  can  take  up  with  Seuator  Smith. 

Mr.  O'Neal.  I  wanted  this  gentleman — ^he  took  it  away  from  me 
over  there — I  tried  to  make  myself  very  clear  in  my  statement  there 
that  the  cotton  farmers  want  cotton  in  the  bill.  This  is  a  commodity 
exchange  bill.  It  goes  much  further  than  the  grain  futures  bill. 
Grain,  of  course,  dominates  it,  but  you  will  notice  from  the  list  of 
commodities  in  there  that  farmers  want  all  these  commodities  in 
there  in  which  futures  are  dealt.  Now,  I  hope  Senator  Smith — I 
have  talked  to  him  about  it — I  hope  Senator  Smith  will  agree  to  let 
this  bill  go  along  with  cotton  in  it,  and  as  I  say  definitely  in  my 
statement,  I  am  sure  that  the  Congress  will  go  along  with  him  on 
some  amendment  to  the  Cotton  Futures  Act  in  another  bill. 

I  want  to  say  to  you.  Senator,  that  the  House  Members,  who  also 
produce  cotton  and  also  represent  cotton  farmers,  are  very  insistent 
that  cottjon  stay  in  there,  and  I  say  as  a  grower  of  cotton  and  repre- 
senting in  my  Southern  States  farm  bureaus,  and  who  produce  cot- 
ton, that  cotton  should  stay  in  this  commodity  exchange  bill. 

Senator  Norris.  Mr.  O'Neal,  I  have  talked  with  some  of  the  House 
Members  too  who  are  cotton  men,  and  some  of  them  have  said  to  me 
that  if  the  Senate  passes  this  bill  with  cotton  out  and  insist  on 
keeping  it  out,  it  will  never  get  through  the  House  in  that  form. 

Mr.  O'Neal.  They  have  told  me  the  same  thing.  So  that  it  seems 
to  me  that  there  is  a  danger  point  right  there. 
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Senator  Norris.  Now,  I  want  to  ask  you  about  butter  and  eggs. 
We  have  had  evidence  today  that  the  butter  and  egg  people  want  to 
be  kept  out  of  this  bill.    What  do  you  think  about  that? 

Mr.  O'Neal.  I  will  just  go  back  to  the  same  statement  there,  Sen- 
ator. As  long  as  you  have  futures  in  butter,  if  you  have  futures  in 
eggs,  then  they  ought  to  be  regulated. 

Senator  Norris.  Your  theory  is  that  everything  ought  to  stay  in 
if  it  is  dealt  with  in  futures  ? 

Mr.  O'Neal.  Where  they  go  out  into  the  public  markets.  Just 
exactly  like  the  statement  you  made  on  the  Capper  livestock  bill. 
Where  you  have  a  public  market,  then  I  think  it  is  the  duty  of  the 
Government  to  set  in  there  and  with  such  an  agency  to  protect  not 
only  the  producer  but  the  consuming  public  as  well  as  the  fellow 
particularly  interested  in  handling  the  commodity.  I  think  that  is 
a  sound  principle  and  I  do  hope  that  this  Senate  won't  get  confused 
on  cotton  and  let  us  be  pestering  you  here  as  we  have  for  the  past 
15  or  20  years  to  get  this  piece  of  legislation  over. 

Senator  Norris.  I  think  that  all  this  talk  about  changing  some 
other  law — maybe  a  gentlemen's  agreement  or  something  of  that 
kind  may  be  important,  but  after  all  when  we  are  going  to  vote  on 
this  bill  that  other  law  will  not  be  before  us ;  this  is  the  bill  that  we 
are  going  to  vote  on,  and  it  has  either  got  to  go  in  or  go  out. 

Mr.  O'Neal.  That  is  right. 

Mr.  Gilbert.  May  I  say  a  word  more  on  that,  Senator?  The  cot- 
ton exchanges  have  been  regulated  under  the  United  States  Cotton 
Futures  Act,  in  relation  to  contracts  which  are  for  the  tendering 
and  delivering  of  cotton  under  it.  That  has  been  a  very  effective 
measure.  There  isn't  any  reason  in  the  world  that  this  regulation 
should  be  tied  up  with  that.  The  differences  between  grain  and 
cotton  are  highly  material. 

Senator  Norris.  Well,  I  think  that  is  immaterial  when  we  have 
got  to  meet  this  question  on  this  bill.  I  have  heard  that  evidence. 
I  have  tried  to  attend  and  hear  the  testimony  and  I  have  been  geratly 
impressed  with  it,  but  still  we  have  got  to  come  back  to  this  bill.  Are 
we  going  to  put  it  in  here  or  take  it  out  ?  And  no  matter  what  you 
think  or  what  I  think,  if  the  cotton  men  are  going  to  disagree  with 
it  and  are  bitter  about  it,  they  will  be  powerful  enough  in  a  confer- 
ence committee  to  kill  it  if  they  want  to. 

Mr.  Gilbert.  This  thing  simply  smells  to  heaven  as  it  has  been  re- 
vealed here  for  3  months  and  it  ought  to  be  cured.  Under  this  bill 
you  have  unlimited  hedging,  and  no  measure  that  does  not  restrict 
hedging  on  the  cotton  exchanges  will  be  effective.  Talk  about  specu- 
lation being  curbed  on  the  grain  exchanges,  we  have  had  no  specu- 
lation on  the  cotton  exchanges  for  5  years,  and  the  object  of  any 
measure  must  be  to  restore  that.  How  is  there  the  slightest  paralld. 
between  the  two? 

Senator  Murphy.  Now,  if  you  will  excuse  me,  please — we  must 
have  some  order  here.  We  are  considering  now  the  interests  of  those 
who  are  concerned  with  the  other  commodities  feature  of  this  bill 
and  we  are  not  going  into  cotton  at  the  moment.  Have  you  con- 
cluded your  statement,  Mr.  O'Neal  ? 

Mr.  O'Neal.  Yes,  Senator. 


fl. 
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Mr.  Goldsmith.  Before  calling  the  next  witness,  Scmator,  I  think 
that  the  record  should  show  that  the  gentleman  who  answered  some 
of  Senator  Norris'  questions  addressed  to  Mr.  O'Neal  was  not  a 
proponent  of  the  bill  whom  we  ha\e  asked  to  testify  at  these 
hearings. 

I  now  want  to  ijitroduce  Mr.  L.  J.  Taber,  master  of  the  National 
Grange. 

STATEMENT  OF  L.  J.  TABER,  COLUMBUS,  OHIO,  MASTER  OF  THE 

NATIONAL  GRANGE 

Mr.  Taber.  Mr.  Chairman,  I  want  to  bring  three  points  of  view 
to  the  attention  of  this  committee,  and  I  come  now  not  with  a  new 
philosophy. 

The  first  point  I  want  to  make  very  clear,  that  the  National 
Grange  asks  this  Congress  at  this  session,  at  the  earliest  possible 
moment,  to  pass  H.  K.  6772  in  its  pres(int  form,  and  for  the  National 
Grange  I  want  the  record  to  show  that  we  do  not  accept  the  secre- 
tary's letter.  We  do  not  accept  it.  We  accept  the  bill  with  the 
amendments  suggested,  but  we  do  not  accept  those  amendments  only 
as  a  matter  of  last  resort.    I  want  to  give  the  proof  whereof  I  speak. 

At  the  sixty-ninth  annual  session  of  the  National  Grange  we  reit- 
erated the  position  taken  long  ago  in  these  words : 

The  Grange  advocates  needed  legislation  at  the  next  session  of  Congress  for 
further  regulation  of  commodity  exchanges,  which  while  not  forbidding  legiti- 
mate hedging  should  prohibit  gambling  in  agricultural  products. 

This  copy  of  the  journal  of  proceedings  of  the  National  Grange  is 
my  bible  before  a  legislative  committee.  This  is  not  a  new  fight  for 
the  Jjrrange.  Our  first  fight  was  this  fight,  the  same  i)rinciple.  In 
1867  we  commenced  the  fight  for  regulation  of  railroads.  That  fight 
was  fought  by  every  railroad  in  the  United  States.  We  fought  for 
justice  because  it  cost  more  to  move  a  bushel  of  wheat  from  the  Corn 
Belt  to  the  seaboard  than  the  wheat  would  bring.  We  fought  be- 
cause of  injustice,  because  of  the  need  of  control,  and  because  of 
monopoly  in  transportation.  That  fight  was  won,  and  even  the  rail- 
roads themselves,  with  hardly  a  single  exception,  rely  on  that  regula- 
tion today,  and  they  appeal  to  it  for  higher  rates  as  well  as  for  other 
services. 

The  Grange  commenced  about  the  same  time  a  cont-eet  for  regula- 
tion of  exchanges  so  that  the  producer  would  receive  a  larger  share 
of  the  consumer's  dollar,  and  I  want  to  emphatically  protest  against 
high-paid  representatives  of  other  interests  masquerading  as  defend- 
ants of  the  farmer.  They  may  be  our  friends;  I  think  they  are. 
I  am  not  calling  any  one  our  enemy,  but  organized  agriculture  can 
speak  for  its  members.  It  is  the  only  agency  that  can  speak,  because 
our  client  is  the  farmer. 

Someone  testified  here  that  they  want  the  law  so  clear  that  they 
could  keep  their  clients  out  of  the  pen.  I  want  the  law  so  clear  that 
I  can  keep  my  clients  out  of  the  ]30orhouse.  And  so  I  am  saying  that, 
because  the  Grange  insists  on  the  passage  of  this  legislation  at  this 
time  in  substantially  the  same  form.  We  accept  the  amendments  by 
the  Secretary  only  as  a  last  resort.  We  want  the  bill  about  as  it  is. 
If  that  cannot  be  secured  we  will  accept  the  amendments. 
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The  second  point  I  want  to  make  clear  is  that  the  discussion  of 
yesterday  emphasized  our  contention  for  the  need  of  legislation  Oi. 
this  kind  and  character.  It  was  testified  by  two  witnesses  that  m  a 
period  of  great  financial  distress,  a  period  of  great  failure  and  great 
uncertainty,  there  had  been  practically  no  failure  in  the  grain  ex- 
changes. I  rejoice  in  financial  stability.  I  rejoice  in  seeing  other 
people  have  prosperity,  but  we  insist  on  passing  it  around  and  bring- 
ing it  back  as  much  as  possible  to  agriculture.  And  I  want  this  point 
to  show  in  the  record,  that  during  the  period  of  greatest  distress 
known  in  all  the  history  of  American  agriculture,  with  the  possible 
exception  of  1873  and  maybe  1837,  but  I  think  1873,  the  period  of 
agriculture's  greatest  distress,  the  processors  and  handlers  of  agri- 
cultural and  dairy  commodities  show  by  their  own  balance  sheet  and 
their  own  dividends  the  greatest  earnings.  . 

Again,  I  say  that  the  thing  we  contend  for  is  honest  and  fair 
refruktion,  therefore  we  do  insist,  as  a  representative  of  organized 
agriculture,  speaking  for  8,000  local  unions  and  for  800,000  members, 
for  an  organization  that  will  hold  its  seventieth  annual  session  m 
the  near  future,  for  an  organization  composed  of  farmers  and  con- 
trolled by  them,  that  this  Senate  and  this  Congress  do  not  allow 
itself.  Senator  Norris,  to  become  in  apparent  confusion  about  aniend- 
ments  and  about  misunderstandings.  I  think  it  will  be  a  tragedy  if 
this  Senate,  in  view  of  what  has  happened— when  I  testified  here  2 
years  ago  and  4  years  ago,  and  before  that,  we  heard  the  same  voice, 
"Give  the  Chicago  Board  of  Trade  a  chance  and  it  will  control  its 
own  affairs ;  it  will  drive  out  the  crooks  j  it  will  drive  out  dishonest 
practices",  and  yet  we  have  seen  men  m  the  very  shadow  of  the 
penitentiary  for  violation  of  the  law  that  no  one  here  defends. 

Pass  this  law  and  pass  it  at  this  session  of  Congress  and  don  t 
allow  yourselves  or  any  other  Senators  with  your  great  wisdom  and 
your  great  ability  to  become  confused  because  of  cotton,^  to  hecome 
eonfused  of  some  mistake.  The  principle  involved  is  justice  and 
fair  regulation  and  honest  legislation  and  a  fair  law. 

I  want  to  say  that  if  anybody  claims  the  right  to  use  the  ma- 
chinery and  the  protection  of  the  Government  and  the  right  of  the 
mails  to  gamble  in  futures— I  withdraw  the  word  "gamble"— to 
deal  in  futures,  if  he  is  going  to  use  that  right  and  that  facility 
he  should  submit  to  regulation.  He  places  on  organized  agriculture, 
the  farmer  out  yonder,  whether  he  grows  grain  or  cotton,  whether 
he  produces  milk  or  butter,  whatever  he  may  have,  he  places  upon 
him  a«  great  disadvantage.  Nothing  should  happen  in  the  dark.  If 
you  are  going  to  utilize  the  facilities  of  Government  for  protec- 
tion, we  must  demand  that  these  transactions  be  open  and  above 
board,  exactly  what  they  are  said  to  be. 

The  Grange  is  not  opposed  to  dealing  in  futures.  We  are  not 
opposed  to  legitimate  hedging,  but  we  are  opposed  to  the  type  of 
speculation  that  allows  some  man  under  a  fictitious  name  to  be  on 
both  sides  of  the  same  commodity  and  on  both  sides  of  the  same 
gamble.  That  is  not  in  harmony  with  American  ideals.  It  is  not 
m  harmony  with  the  principle  for  which  we  stand  and  contend  here 

today. 

The  third  point  that  I  want  to  make,  and  I  want  to  make  that 
with  some  emphasis,  I  am  greatly  disappointed  that  many  well- 
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meaning  and  well-informed  and  patriotic  citizens  liave  allowed 
themselves  to  become  the  enemies,  apparently,  of  cooi)erative  mar- 
keting. I  want  to  challenge  those  people  that  have  enjoyed  the 
principles  of  the  corporate  structure  of  society ;  I  want  to  challenge 
those  people  that  have  used  the  power  of  corporate  legislation  to 
enjoy  special  privileges  and  special  benefits;  I  want  to  challenge 
them  to  show  where  they  can  find  a  riglit  to  deny  me  and  my  clients 
that  same  principle  and  that  same  riglit  and  that  same  privilege. 

I  will  admit  that  we  cannot  change  the  distributing  agencies  that 
cover  the  continent.  I  admit  that  we  cannot  buil<i  corporatitms 
with  millions  of  paid-up  capital,  but  I  do  submit  that  we  can  bring 
the  millions  of  producers  together  and  we  can  combine  their  ability 
and  their  brains  and  their  resources,  an<l  through  managerial  ability 
we  can  put  ourselves  to  the  same  levi4  and  on  the  same  principle 
as  the  corporate  structure  of  society.  And  I  want  to  say  to  you, 
and  I  want  to  say  to  my  friends  in  the  rear  of  the  room,  that  coop- 
erative marketing  is  but  democracy  and  American  ideals  raised  to 
the  highest  point. 

Cooperative  marketing  robs  no  man.  It  robs  no  group  of  men. 
It  gives  to  the  great  mass  the  right  to  use  some  machinery  that  can 
hold  their  own  in  the  development  of  American  civilization.  We 
will  not  stop  the  wheels  of  progress,  and  I  am  one  that  would  not 
regiment  mankind,  but  I  am  one  that  would  give  to  every  man 
an  equal  chance,  that  would  not  close  the  door  in  his  face  either  by 
science  or  by  the  financial  structure  of  society. 

Therefore,  I  again  insist  that  any  legislation  that  crimps  the  right 
of  cooperative  organization  to  represent  his  clients,  crimps  the 
right  of  American  ideals  and  Amerii^an  institutions.  You  must 
give  the  cooperative  the  same  facilities,  the  same  machinery,  the 
same  opportunity  that  the  corporate  structure  enjoys.  We  must  have 
the  right  to  distribute  our  patronage  dividends;  we  must  have  the 
right  to  return  to  our  members  what  mass  buying,  wliat  mass  mer- 
chandising, what  centralized  control  will  give,  and  to  deny  that  is 
to  deny  every  principle  of  Americanism  and  every  foundation  upon 
which  we  have  built. 

Cooperative  marketing  gives  to  the  farmer  a  control  in  his  own 
affairs.  It  gives  him  a  voice  and  a  sense  of  responsibility  in  the 
handling  of  his  own  business.  Second,  it  gives  him  a  (chance  to  con- 
trol the  quality  and  the  type  and  the  material  that  he  has  to  sell. 
Third,  he  can  secure  the  type  of  service  that  the  farmer  wants,  and 
I  am  oldf  ashioned  enough  to  believe  that  if  we  want  a  thing,  if  it  is 
in  harmony  with  American  ideals,  if  the  farmer  wants  to  run  his  own 
business,  if  the  farmer  wants  to  make  a  mistake  he  has  got  a  right  to 
make  some  of  them— God  knows,  other  people  make  enough  of  them. 

Senator  Norms.  Even  the  Liberty  league  makes  some  once  in  a 
while.    [Laughter.] 

Mr.  Tabe«.  I  have  heard  so,  and  some  of  their  experts. 
[Laughter.] 

Fourth,  as  the  farmer  increases — and  this,  I  think  is  where  the 
shoe  pinches— as  the  farmer  increases  the  size  of  his  cooperative  he 
adds  to  his  ability  to  use  the  law  of  supply  and  demand  in  his  own 
benefit  rather  than  have  it  used  against  him. 

And  finally,  I  think  the  farmer,  through  cooperation,  can  keep 
open  the  avenues  of  market  and  credits,  and  I  want  to  say,  Senator 
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Norris,  that  I  believe  that  the  greatest  function  than  can  be  rendered 
to  this  civilization  is  to  keep  open  markets  and  credits  to  the  little 
man,  to  the  small  farmer,  to  the  small  producer,  to  the  small  mer- 
chant, and  only  cooperation,  only  collective  bargaining,  only  team- 
work will  do  it. 

I  have  taken  more  time  than  I  intended  to,  and  the  only  point 
that  I  want  to  present  in  closing  is  that  as  the  spoljesman  for  a  group 
of  people  who  for  69  years  have  kept  before  themselves  a  definite 
goal  written  in  their  declaration  of  purposes  67  years  ago,  that  we 
desire  proper  equality,  equity,  and  fairness,  protection  for  the  weak, 
restraint  upon  the  strong;  that  we  can  have  justly  distributed  bur- 
dens and  justly  distributed  powers.  That  is  the  foundation  upon 
which  the  Grange  is  built.  It  seeks  to  injure  no  man.  We  want  the 
board  of  trade  to  prosper,  we  want  business  to  prosper,  but  we 
demand  the  right  to  prosper  ourselves.  We  want  the  right  to  con- 
trol in  a  fair  manner  and  in  a  fair  way  the  agencies  that  deal  for 
us  in  our  actions. 

We  have  built  a  complicated  marketing  structure,  I  think  too 
complicated.  We  cannot  quickly  change  it,  and  until  it  is  changed 
under  the  long,  slow  method  of  evolution,  we  will  have  to  have  some- 
thing like  the  Chicago  Board  of  Trade,  and  while  we  have  that  we 
want  the  rules  of  the  game  so  clearly  written  and  so  fairly  enforced 
that  there  will  be  no  holding  behind  the  line,  there  will  be  no  crimp- 
ing and  there  will  be  no  off-line  plays. 

§b,  as  I  have  said,  we  want  this  bill  to  pass.  The  Grange  wants 
it  to  pass.  Our  organized  farmers  want  it  to  pass.  It  doesn't  go  as 
far  as  we  would  like  it  to  go ;  it  doesn't  include  everything  we  would 
like,  but  I  plead  with  you,  don't  let  somebody  fool  you.  We  will 
have  no  legislation  until  we  can  have  the  legislation  we  want  and 
the  kind  we  want. 

I  shall  not  discuss  cotton.  We  have  many  cotton  growers  in  the 
Grange  in  the  South  and  in  the  West.  Their  views,  I  think,  have 
been  pretty  clearly  stated  in  that  they  would  like  their  commodity 
included  and  the  crop  controlled,  but  I  do  not  think  it  is  necessary, 
Senator,  to  get  into  a  feeling  that  we  will  split  on  cotton  and  get 
nothing. 

Senator  Norris.  Now,  Mr.  Taber,  don't  misunderstand  me.  I  don't 
claim  to  be  an  expert  on  cotton.  I  am  not  advocating  that  cotton  be 
left  in  or  taken  out,  either  one  or  the  other,  but  you  have  got  a  cer- 
tain number  of  the  members  on  the  Senate  and  the  House  committees 
who  are  cotton  experts,  and  they  are  really  experts.  When  I  am  in 
■doubt  I  follow  them,  but  when  your  experts  disagree  and  either  side 
is  strong  enough  to  defeat  legislation,  it  doesn't  make  any  difference 
what  you  do  or  what  I  do,  if  we  get  them  fighting  among  themselves 
we  will  get  no  bill.     That  is  my  judgment  from  my  experience. 

Mr.  Taber.  That  is  the  very  point  I  am  pleading  against.  Senator, 
and  I  am  hoping  that  this  Congress  will  not  make  that  error.  I  do 
insist  that  this  legislation  be  passed  at  the  earliest  possible  date. 

Senator  Frazier.  Mr.  Taber,  if  the  farmers,  the  producers  of  grain 
or  cotton  handled  by  these  exchanges  sell  their  product  at  a  loss,  is 
there  any  excuse  under  heaven  to  let  somebody  or  any  group  that 
manipulates  that  market  make  a  profit  on  those  products  that  the 
farmer  sells  at  a  loss  ? 
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Mr.  Taber.  Well,  I  want  to  tell  you,  sir,  during  the  terrible  tinie,s 
of  1932  and  1933  it  seemed  pretty  tough  to  see  the  profits  made  and 
reported  on  certain  corporations  in  the  processing  and  handling  and 
dealing  in  foodstuffs.  It  seemed  pretty  tough  after  the  heartbreaks 
of  the  American  producers. 

Senator  Frazier.  And  the  profits  that  are  made  in  these  exchanges 
come  out  of  either  the  producers  or  the  consumers? 

Mr.  Taber.  I  wouldn't  say  all  of  it.  There  is  legitimate  hedging, 
I  think. 

Senator  Frazier.  I  am  not  talking  about  legitimate  hedging. 
That  is  a  different  proposition,  of  course,  but  I  mean  the  profits  on 
the  exchanges. 

Mr.  Taber.  I  am  fearful  that  much  of  it  does ;  yes,  sir. 

Senator  Murphy.  Thank  you,  Mr.  Taber. 

Mr.  Goldsmith.  We  have  one  more  ^vitness  that  we  would  like  to 
present  to  the  committee  today.  I  take  pleasure  in  presenting  Mr. 
Edward  E.  Kennedy,  secretary  of  the  National  Farmers  Union. 

STATEMENT  OF  E.  E.  KENNEDY,  KANKAKEE,  ILL.,  SECRETARY  OF 

THE  NATIONAL  FARMERS  UNION 

Mr.  Kennedy.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
should  like  to  state  that  for  33  years,  nearly  34  years  now,  National 
Farmers  Union  has  incorporated  in  the  purposes  for  which  it  was 
organized,  one  of  them  to  eliminate  gambling  in  farm  products  on 
boards  of  trade,  cotton  exchanges,  and  other  speculators.  That  is 
the  position  of  the  Farmers  Union  today,  and  in  the  bill  that  is 
before  the  committee,  while,  perhaps,  we  might  like  to  go  further 
than  this  bill  does,  yet  we  are  in  favor  of  its  immediate  enactment 
into  law  and  its  passage  substantially  in  the  form  in  which  it  passed 
the  House  or  in  which  it  is  now,  as  near  as  possible. 

During  the  past  15  or  20  years,  especially  the  past  15  years,  and  even 
beyond  that — in  fact,  ever  since  the  grain  exchanges  were  set  up,  they 
at  no  time  during  that  whole  history  have  ever  been  able  to  speak  for 
the  organized  farmers.  The  farmers  that  are  organized  are  able  to 
speak  through  their  own  organizations.  I  want  to  make  that  point 
very  clear  here,  because  in  times  gone  by,  and  even  in  the  present  time, 
those  who  speak  for  themselves  many  times  undertake  to  speak  for 
themselves  in  the  name  of  benefiting  the  farmer.  So  1  want  to  make 
that  point  very  clear. 

Another  point  that  I  want  to  make  clear  on  our  position  in  this 
respect  is  that  those  who  make  up  the  membership  of  the  Farmers 
Union  in  the  36  States  are  a  unit  in  wanting  this  bill  enacted  into  law. 
They  are  also  a^  unit  in  knowing  that  it  is  unjust  and  unfair  to  have 
anyone,  regardless  of  how  fine  a  gentleman  he  may  be,  to  have  the 
high  privilege  of  gambling  in  the  wages  of  the  American  farmer. 
There  is  no  group  in  America,  there  is  no  group  of  wage  earners,  there 
is  no  group  of  salaried  employees,  there  is  no  group  of  business  execu- 
tives m  the  United  States  that  I  know  of  that  would  be  willing  to 
submit  their  salaries,  their  wages,  or  their  income  to  the  proposition 
of  being  dealt  in  for  profit  up  and  down. 

When  the  Securities  and  Exchange  Act  was  passed  that  sought  to 
regulate  the  dealing  in  the  securities  of  business  institutions  in  the 
United  States  that  were  listed  on  the  stock  exchanges.    Now  they  may 


be  gambled  up  or  down,  or  speculated  in  and  rise  and  fall,  and  it  may 
do  great  damage,  but  in  the  case  of  the  commodity  exchanges  there  is 
the  question  not  of  gambling  in  the  securities  or  gambling  in  the 
capital  of  the  agricultural  industry  but  gambling  in  the  income,  that 
is,  buying  it  and  selling  it  far  over  and  beyond  what  is  produced  each 
year. 

Senator  Frazier.  You  make  that  statement  on  the  basis  that  the 
price  the  farmer  gets  for  the  produce  is  income? 

Mr.  Kennedy.  Yes,  sir;  it  is.  It  is  his  wages.  What  he  gets  for 
his  grain  and  his  cotton  and  his  livestock  and  his  eggs  and  his 
poultry  is  all  he  has  to  pay  interest  and  taxes  and  buys  the  products 
of  labor  and  live  as  he  can  live. 

So  in  closing  my  short  statement  here  this  afternoon  I  just  want 
to  say  that  the  National  Farmers'  Union  would  like  to  see  this  bill 
that  is  before  you  enacted  into  law.  We  would  like  to  see  that  done 
at  this  session  of  Congress,  because  we  feel  that  the  enactment  of  this 
bill  here  will  not  only  protect  and  limit  and  restrict  probably  not 
far  enough,  but  at  least  it  is  a  definite  and  positive  step  toward  the 
curtailment  of  manipulation  of  markets  for  grain  and  other  farm 
commodities  on  the  commodity  exchanges. 

And  one  more  point :  The  Farmers'  Union  is  tremendously  inter- 
ested in  this;  we  have  been  interested  in  it  throughout  the  entire  life 
of  our  organization,  and  that  is  the  cooperative  marketing  of  com- 
modities produced  by  our  people.  There  was  a  time  in  the  history 
of  cooperative  marketing  in  the  State  of  Iowa,  where  I  was  born  and 
raised,  when  the  courts,  perhaps  not  understanding  the  philosophy 
of  cooperative  marketing,  sought,  and  did,  back  in  1910  or  1911 — 
they  issued  restraining  orders,  and  the  Supreme  Court  of  Iowa  up- 
held the  right  of  an  old  line  buyer  of  hogs  to  dissolve  a  coo])erative 
association.  But  those  things  have  changed,  and  virtually  in  every 
one  of  the  States  now  the  Supreme  Court  of  the  United  States  has 
recognized  that  right. 

The  cooperative  marketing  organizations  are  simply  means  by 
which  the  farmer  can  go  into  the  market  place  to  market  and  handle 
his  own  farm  commodities.  And  it  is  not  enough  that  the  farmer 
merely  assembles  out  here  at  country  points  his  commodities;  he 
certainly  has  a  right  to  go  into  the  market  place.  So  we  hope  that 
the  provision  with  respect  to  protection  of  cooperatives  and  allow- 
ing them  to  distribute  to  their  members  their  earnings  will  remain 
in  the  bill. 

Senator  Murphy.  We  appreciate  the  information  you  have  given 
us,  Mr.  Kennedy,  in  this  short  statement. 

Mr.  Taber.  Senator  Murphy,  may  I  correct  a  statement  that  has 
been  called  to  my  attention,  relative  to  the  Secretary's  letter?  The 
Grange  does  not  accept  that  part  of  the  Secretary's  letter  which 
deals  with  the  returning  of  patronage  dividends.  There  is  much  in 
the  Secretary's  letter — I  have  not  seen  the  entire  letter,  have  not  had 
a  chance  to  read  it,  but  only  that  part  dealing  with  the  patronat^e 
dividends  we  do  not  accept ;  the  other  part  we  do. 

Senator  Murphy.  The  commjttee  will  stand  in  recess  until  tomor- 
row morning  at  10  o'clock,  and  the  hearings  will  be  concluded  to- 
morrow afternoon. 

(Whereupon,  at  5  p.  m.,  the  committee  adjourned  until  10  a  m , 
Thursday,  Apr.  23,  1936.) 
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THUBSDAY,  APBIX  23,  1936 

United  States  Senate, 
Committee  on  Agriculture  and  Forestry, 

Washinffton^  D.  C, 

The  committee  met,  pursuant  to  adjournment,  in  the  committee 
room,  324  Senate  Office  building,  at  10  a.  m..  Senator  Louis  Murphy 
presiding. 

Senator  Murphy.  The  committee  will  be  in  order. 

Mr.  Irving  B.  Goldsmith.  Mr.  Chairman,  when  we  recessed  yester- 
day, we  were  at  the  point  where  I  had  stated  to  the  conmiittee  that 
the  proponents  of  the  bill  favored  its  passage  as  passed  by  the  House 
in  House  Resolution  6772,  plus  the  letter  written  by  the  Secretary  of 
Agriculture  to  Senator  Smith,  chairman  of  this  committee,  in  June 
of  1935,  copies  of  which  were  furnished  to  the  committee  members, 
and  thereafter  before  taking  up  the  bill  in  detail  after  the  amend- 
ments suggested  by  representatives  of  the  l)oard  of  trade  and  other 
opponents  of  the  bill,  you  heard  testimony  from  leaders  of  the  three 
large  farm  organizations — the  Farm  Bureau,  the  Farmers  Union,  and 
the  Grange. 

This  morning  it  is  our  purpose,  with  such  deviations  as  may  be  re- 
quired because  of  witnesses  being  unable  to  be  here  at  the  morning 
session,  to  take  the  bill  H.  R.  6772,  with  the  Secretary's  proposed 
amendments,  and  discuss  it  in  chronological  order  for  the  benefit  of 
the  committee. 

Turning  to  the  bill  on  page  1,  section  2,  there  has  been  no  discus- 
sion of  any  change  in  that  section.  We  then  come  on  page  2  to  section 
3,  which  amends  section  2  of  the  present  Grain  Futures  Act  in  several 
particulars,  and  one  of  the  first  is  found  in  section  (a)  which  would 
change  the  word  "grain"  to  the  word  "commodity"  to  include  among 
other  things  butter.  There  was  some  discussion  on  the  part  of  op- 
ponents of  the  bill  that  there  had  been  no  testimony  that  there  was 
any  desire  on  the  part  of  anybody  to  have  commodities  other  than 
grain  included  and  that  no  representatives  of  producers  of  other  com- 
modities were  in  favor  of  this  addition. 

At  this  time  I  Want  to  present  as  our  first  witness  this  morning  Mr. 
Donald  Kane,  attorney  for  the  National  Cooperative  Milk  Producers 
Federation,  Washington,  D.  C. 

STATEMENT    OF    DONALD    KANE,    ATTORNEY    FOR    NATIONAL 
COOPERATIVE  MILK  PRODUCERS  FEDERATION,  WASHINGTON 
D.  C.  ' 

Mr.  Kane.  Mr.  Chairman  and  Senators,  I  am  here  as  counsel  for 
the  National  Cooperative  Milk  Producers  Federation,  a  producer 
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organization  composed  of  55  cooperative-marketing  associatiims 
throughout  the  United  States,  engaged  in  cooperative  marketing  of 
milk  and  dairy  products. 

This  morning  I  desire  to  represent  j)articularly  our  butter  mem- 
bers, that  is,  our  cooperative-marketing  associations  who  are  engaged 
in  the  marketing  of  butter.  Of  these  groups,  Land  o'  Lakes  Cream- 
ery, Inc.,  of  Minneapolis,  is  probably  the  largest.  It  is  the  central- 
ized sales  agency  for  400  local  cooperative  associations  located  for 
the  most  part  in  Minnesota,  Wisconsin,  North  Dakota,  and  South 
Dakota.  The  second  largest  organization  is  the  Challenge  Cream 
&  Butter  Association,  operating  in  Los  Angeles.  It  has  a  meml)er- 
ship  of  18  local  cooperative-marketing  associations,  located  in  Cali- 
fornia, Idaho,  Wyoming,  Colorado,  Nevada,  and  Utah. 

I  also  represent  the  United  Dairymen's  Association  of  Seattle^ 
Wash.,  which  represents  about  12  important  dairy  cooperatives 
in  the  State  of  Washington  and  in  Idaho.  I  also  represent  the 
Interstate  Associated  Creameries  of  Portland,  Oreg.,  a  cooperative 
organization  which  operates  on  an  agency  basis  for  eight  cooper- 
ative creameries  and  one  milk-marketing  association  in  the  State  of 
Oregon.  I  also  speak  today  for  the  Dairy  &  Poultry  Cooperatives^ 
Inc.,  operating  out  of  Chicago,  which  has  a  local  membership  of  50 
local  cooperative  creameries  located  in  the  Middle  West,  in  Iowa, 
Nebraska,  North  Dakota,  South  Dakota,  and  some  other  States.  I 
also  represent  the  Mid-West  Producers  Creamery,  Inc.,  of  Indian- 
apolis, Ind.,  which  is  a  group  of  19  local  cooperative  creameries  in 
Indiana  and  Michigan. 

According  to  a  report  of  the  Farm  Credit  Administration  just 
issued  entitled,  "Cooperative  Marketing  of  Agricultural  Products", 
these  organizations  which  I  have  just  mentioned  represent  approxi- 
mately 20  percent  of  the  output  of  creamery  butter  in  the  United 
States.  According  to  the  same  report,  all  cooperative  creameries  in 
the  United  States  produce  approximately  36  percent  of  the  creamery 
butter  sold  in  the  United  States. 

I  have  here  a  chart  showing  the  fluctuations  in  butter  prices  for 
the  year  1935.  That  chart  will  show  that  prices  fluctuated  from  39 
cents  down  to  as  low  as  23  cents  in  June  of  last  year. 

You  will  note  that  there  are  violent  fluctuations  on  that  chart,  and 
our  butter  members  don't  believe  that  all  the  fluctuations  on  the  price 
of  butter  represented  in  this  chart  can  be  attributed  to  supply  and 
demand  conditions  in  the  butter  industry.  We  feel,  and  I  think  we 
have  reason  to  be  justified  in  feeling,  that  a  considerable  part  of 
those  fluctuations  are  due  to  speculative  influences  on  the  butter 
markets. 

Senator  Pope.  Does  that  have  to  do  with  the  finished  butter  or 
butterfat? 

Mr.  Kane.  That  is  finished  butter.  This  black  line  is  the  price  of 
92  score  butter  at  New  York.  The  broken  line  is  the  price  of  92 
score  butter  at  San  Francisco  and  the  dotted  line  is  the  price  of  92 
score  butter  at  Chicago. 

Of  course,  you  understand.  Senator  Pope,  that  these  fluctuations  in 
the  finished  price  of  butter  at  the  central  markets  are  represented 
or  felt  back  in  the  local  communities  the  next  day  or  the  same  day 
in  the' butterfat  delivered  to  the  creamery. 


I  have  communicated  with  each  of  these  cooperative  associations 
engaged  in  the  marketing  of  butter  and  other  dairy  products.  I  be- 
lieve that  everyone  of  them  has  a  membership  in  one  of  the  com- 
modity exchanges,  either  San  Francisco,  New  York,  or  Chicago. 

I  have  a  letter  here  which  I  think  represents  generally  the  feeling 
of  all  of  our  fellows,  and  I  would  like  to  read  it.  It  is  from  Mr. 
P.  L.  Betts,  general  manager.  Dairy  &  Poultry  Cooperatives,  Inc., 
Chicago,  111. : 

Replying  to  yours  of  the  14th  instant  wherein  you  make  inquiry  in  regard 
to  the  attitude  of  our  organization  toward  the  commodity  exchange  bill  now 
before  the  Congress.  We  are  quite  anxious  dairy  and  poultry  products  be 
included  in  the  exchange  bill. 

While  the  produce  exchanges  liave  not  been  apparently  subjected  to  as  much 
"skulduggery"  affecting  the  interests  of  the  producer  as  has  been  the  case 
with  grain,  cottbn,  and  some  other  products,  it  is  now  a  noticeable  fact  that 
the  big  grain  firms  as  on  the  Chicago  Board  of  Trade  are  all  taking  member- 
ship in  the  Chicago  Mercantile  Exchange  and  the  operations  of  these  big  so- 
called  "La  Salle  Street  crowd"  are  furnishing  more  and  more  the  volume  of 
speculative  trading  in  the  futures  markets  on  that  exchange.  It  is  our  opinion 
if  certain  practices  are  denied  them  in  connection  with  the  grain,  cotton,  and 
other  commodity  exchanges,  they  will  transfer  their  operations  largely  to  the 
mercantile  exchange  and  put  into  effect  these  same  practices  that  have  proven 
so  detrimental  to  the  producers  in  the  other  exchanges.  All  ready  we  think 
we  can  notice  an  increased  application  of  such  practices  in  our  exchange,  and 
we  believe  this  "La  Salle  Street  crowd"  to  be  largely  responsible  for  same. 

We  do  not  object  to  short  selling,  especially  so  far  in  as  it  applies  to  the 
hedging  of  actual  products  put  into  storage :  however,  we  believe  if  the  coopera- 
tives were  let  alone,  in  a  very  short  time  we  could  put  into  effect  marketing 
machinery  that  would  successfully  distribute  dairy  and  poultry  products 
throughout  the  year  without  the  aid  or  benefit  of  futures  trading;  and  at  the 
same  time  create  much  steadier  markets  and  lessen  greatly  the  wide  fluctua- 
tions now  often  in  effect. 

We,   therefore,  ask  the  federation  to  use  every  possible  influence  toward 
holding  the  dairy  and  poultry  produce  exchanges  in  line  and  put  them  under 
the  same  regulations  as  would  apply  to  the  other  commodity  exchanges. 
Yours  very  truly, 

Dairy  &  Poultry  Cooperativtes,  iNa, 
P.  L.   Betts,  General  Manager. 

I  think,  Senators,  that  that  represents  the  general  feeling  of  our 
people.  Grain  and  cotton  and  other  commodities  are  under  control 
in  the  future  marketing  operations  of  such  commodities  and  our 
people  feel  that  the  exchange  handling  butter  should  be  under  some 
degree  of  governmental  control. 

Senator  Frazier.  Is  there  any  necessity  for  your  organization  to 
have  facilities  for  hedging  to  protect  their  sales? 

Mr.  Kane.  Some  of  them  do  hedge ;  that  is,  when  they  put  butter 
in  storage  to  be  taken  out  during  the  winter,  some  of  them  buy  butter 
futures  against  the  butter  that  they  put  into  storage,  but  I  would 
judge  that  the  future  trading  by  our  cooperative  members  is  very, 
very  light.  I  don't  know  whether  they  should  do  it  but  most  of  them, 
if  they  carry  any  butter  at  all,  carry  it  at  their  own  risk. 

Senator  Pope.  Is  trading  in  butter  and  eg^  futures  any  appre- 
ciable part  of  the  trading  on  the  Chicago  Board  of  Trade? 

Mr.  Kane.  There  is  a  separate  exchange  for  butter  and  eggs,  such 
as  the  Chicago  Mercantile  Exchange. 

Senator  Pope.  Is  that  connected  with  the  board  of  trade  ? 

Mr.  Kane.  I  think  it  is  entirely  separate. 

Senator  Norris.  I  think  it  is  entirely  separate. 
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Mr.  Kane.  Most  of  the  future  trading  in  butter  is  done  at  Chicago. 
I  think  only  7,000,000  pounds  of  butter  were  traded  in  futures  on 
the  New  York  Exchange  last  year,  but  in  Chicago  tliere  were  about 
400,000,000  pounds  traded  on  the  exchange. 

Senator  Pope.  That  would  mean  that  this  other  exchange  dealing 
in  butter  and  eggs  would  have  to  become  a  licensed  or  ccmtract  market 
like  the  Chicago  Board  of  Trade? 

Mr.  Kane.  The  Dairy  &  Poultry  Cooperatives,  Inc.,  does  handle 
poultry  and  Mr.  Betts'  letter  referred  to  poultry  and  <»ggs.  The  only 
authority  I  have  to  speak  today  is  to  ask  that  future  trading  oper- 
ations in  butter  be  included  in  this  bill. 

Senator  Mukphy.  Mr.  Kane,  this  chart  you  have  submitted  here 
shows,  as  you  say,  wide  variations  from  22  and  a  fraction  cents  a 
pound  to  approximately  381^  cents  a  jiound. 

The  low  point  is  presumably  at  the  period  of  flush  production — 
June,  July,  and  August. 

Senator  Pope.  What  month  is  the  high  point? 

Senator  Murpht.  The  high  point  is  April  in  Chicago  and  New 
York  and  January  and  February  in  San  Francisco.  The  produc- 
tion in  those  summer  months  is  very  much  heavier  than  in  those 
other  months  ? 

Mr.  Kane.  Yes;  that  is  what  is  called  the  flush,  and  at  that  time 
butter  goes  into  warehouses  to  be  stored  for  the  winter  months,  and 
the  price  goes  down  naturally  to  a  level  where  the  speculators  and 
merchandisers  both  feel  thev  can  put  it  into  storage  and  pay  the 
charges  and  get  out  during  the  winter  months. 

Senator  Murphy.  Your  case,  according  to  your  testimony,  rests  on 
the  supposition  that  this  variation  in  price  indicates  manipulation  ? 

Mr.  Kane.  Not  all  of  it.  Senator. 

Senator  Murphy.  There  isn't  any  independent  testimony  support- 
ing any  manipulation  or  skullduggery  by  these  commission  men  that 
you  have  to  present  to  the  committee  ? 

Mr.  Kane.  No;  I  think  back  during  the  Hoover  administration, 
Senator  Capper  introduced  a  bill  to  [>revent  short  selling  in  butter 
and  eggs  and  at  that  time  Secretary  of  Agriculture  Hyde  wrote  a 
letter  to  Senator  McNary  who  was  then  chairman  of  this  committ*'e — 
and  that  letter  is  probably  in  the  records  here — saying  that  in  his 
opinion  the  operations  in  butter  and  eggs  should  be  controlled  on 
future  markets  because  they  were  speculations  in  the  rise  and  fall  of 
the  butter  market  which  could  not  be  accounted  for  by  long-time 
supply  and  demand  conditions. 

Senator  Murphy.  We  have  had  no  investigation  by  the  Govern- 
ment itself  of  these  exchanges  with  a  view  to  ascertaining  whether 
or  not  the  practices  are  prejudicial  to  the  producer? 

Mr.  Kane.  There  has  been  no  independent  investigation. 

Senator  Murphy.  What  do  you  think  about  an  investigation  of 
that  sort  preceding  legislation?  Do  you  think  we  ought  to  go  ahead 
and  legislate  on  the  assumption  that  something  is  wrong?  What 
would  you  think  about  an  investigation  to  ascertain  the  facts? 

Mr.  Kane.  I  think  this  legislation  would  not  hurt  anybody  that 
is  a  legitimate,  honest  operator.  This  legislation  is  not  going  to 
hurt  anybody.  Even  if  the  practices  do  not  exist,  this  legislation 
won't  hurt  a  soul,  as  I  see  it. 
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Senator  Murphy.  My  view  is  that  we  ought  not  to  legislate  unless 
there  is  some  definite  evil  to  cure;  that  is  my  own  idea.  There  is 
not  an  established,  proven  evil  here ;  there  do  not  appear  to  be  prac- 
tices that  we  know  are  operating  to  the  prejudice  of  the  producer 
from  any  evidence  adduced.  Why  regulate  a  citizen  unless  we  know 
that  he  ought  to  be  regulated?  Legislation  should  be  used  for  the 
purpose  of  correcting  evils.  There  is  no  testimony  here  of  an  evil, 
but  merely  the  assumption  that  because  these  prices  do  fluctuate 
widely — you  may  be  perfectly  right,  and  I  don't  say  that  you  are 
not — there  is  an  evil  condition ;  but  ought  we  not  to  have  some  basis 
of  fact  for  legislation  ? 

Senator  Pope.  How  much  trading  is  there  in  butter  futures  ? 

Mr.  Kane.  During  the  flush  period  about  100,000,000  pounds  of 
butter  goes  into  storage  to  be  held  over  the  winter  months;  and  the 
hedging  operations  on  the  Chicago  market  for  the  year  I  have  figures 
for,  the  last  year  or  the  year  before,  were  400,000,000  pounds  of 
butter  traded  in  in  future  operations.  That  means  that  for  the 
100,000,000  pounds  of  butter  that  were  legitimatelv  hedged,  300,000,- 
000  additioilal  pounds  were  traded  on  speculatively 

Senator  Pope.  With  that  much  hedging  there  is  undoubtedly  con- 
siderable speculative  trading  in  futures? 

Mr.  Kane.  Our  fellows  think  so,  and  I  think  the  Department  of 
Agriculture  thinks  so ;  but  since  they  haven't  been  under  control  and 
we  have  no  reports  from  the  exchanges  to  work  on,  it  is  impossible 
to  come  before  the  committee  and  say  definitelv  that  thev  have  done 
this  or  haven't  done  that,  because  they  have  never  reported  to  the 
Secretary  of  Agriculture.  He  has  never  had  any  control  of  any 
kind  over  their  operations. 

Senator  Murphy.  Of  course,  we  all  know  that  the  butter  and  egg 
men  went  where  the  lights  were  bright  and  had  a  roll  to  spend ;  we 
all  know  that.  [Laughter.]  It  is  not  proven  that  they  held  up 
anybody  to  get  it. 

What  do  you  think  about  a  resolution  to  have  the  Federal  Trade 
Conunission  or  somebody  else  investigate  this  system  of  marketing 
butter  and  eggs  with  a  view  to  det>ermining  wherein  it  is  oppressing 
the  producer,  before  we  legislate? 

Mr.  Kane.  The  thing  that  is  worrying  me  about  that  is  what  is 
happening  to  the  commodity  exchange  bill  so  far  as  ^ain  is  con- 
cerned. They  have  been  investigating  and  reinvestigating  and  hav- 
ing hearings  and  more  hearings;  and,  as  has  been  testified  here,  it 
has  taken  10  or  15  years  before  it  looks  like  it  is  getting  to  a  point 
where  Con^^ress  is  going  to  act. 

Senator  Murphy.  The  fact  that  cotton  is  out  of  the  bill  explains 
this  legislation. 

Mr.  Kane.  I  am  speaking  of  how  long  the  grain  fellows  have  been 
trying  to  get  this  legislation. 

Senator  Murphy.  Isn't  it  because  it  has  been  tied  up  with  cotton  ? 

Mr.  Goldsmith.  It  has  only  been  tied  up  with  cotton  during  the 
last  2  years  at  most.  The  grain  people  have  wanted  additional  legis- 
lation since  1922;  and  every  Secretary  of  Agriculture,  according  to 
Marvin  Jones'  report,  has  recommended  additional  legislation. 

Senator  Murphy.  I  am  only  a  young  fellow  here  trying  to  get  a 
start.  [Laughter.]  And  my  knowledge  covers  only  the  last  few 
years. 
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Senator  Pope.  According  to  the  reports  of  the  Grain  Futures  Ad- 
ministration, they  have  recommended  this  legislation  continuously. 

Senator  Murphy.  Is  that  all,  Mr.  Kane? 

Mr.  Kane.  Yes.  I  don't  want  to  be  unreasonable  and  say  these 
people  should  be  regulated  without  any  evidence  at  all,  but  I  believe 
the  evidence  of  our  fellows,  who  have  been  marketing  the  butter 
for  these  farmers  for  the  last  10  or  12  years  and  the  statements  that 
I  know  you  can  get  from  the  Department  of  Agriculture  would  indi- 
cate that  there  is  no  reason  why  they  should  receive  any  preferential 
treatment  over  the  commission  men  who  are  handling  grain,  cotton, 
or  any  other  commodity. 

Senator  Murphy.  Thank  you,  Mr.  Kane. 

Mr.  Goldsmith.  Before  passing  section  3  (a),  which  this  witness, 
Mr.  Kane,  has  been  discussing,  I  should  like  to  point  out  that  in  the 
report  of  Marvin  Jones  on  the  bill  presently  pending  l)efore  the  Sen- 
ate, he  stated  that  the  very  fact  that  the  security  exchanges  were 
being  regulated  made  more  necessary  the  regulation  of  the  commodity 
exchanges,  because  speculators  would  transfer  their  activities  and 
obviously  it  would  follow,  if  Mr.  Jones  is  correct  in  tliat  assumption, 
if  the  grain  exchanges  are  regulated  some  of  the  speculators  may 
transfer  their  activities  to  other  commodity  exchanges. 

First,  I  should  like  to  make  this  very  brief  statement:  It  was 
indicated  that  the  Olsen  case,  sustaining  the  Grain  Futures  Act  of 
1922  was  predicated  upon  known  abuse's.  As  I  read  that  case,  it  was 
predicated  upon  the  possibility  of  abuses  which  would  interfere  with 
the  free  flow  of  interstate  commerce  in  grain.     While,  of  course,  (von- 


policemen  because  it  nas  a  very 
so  far  as  crime  is  concerned. 

Passing  to  section  3  (b),  there  are  two  changes  recommended  by  the 
Secretary  of  Agriculture,  to  which  I  should  like  to  call  the  attention 
of  the  committee.  In  line  15,  on  page  2,  insert  the  number  ''75"  where 
the  number  "50"  now  appears. 

Section  3  (b)  devotes  itself  to  definitions,  and  the  purposes  of 
changing  to  75  is  to  require  that  a  cooi>erative  association  within  that 
definition  be  75  percent  producer-owne<i  rather  than  50. 

Senator  Pope.  Do  you  know  of  any  objection  from  any  source  to 
increasing  that  percentage  from  50  to  75  ? 

Mr.  Goldsmith.  No,  sir;  the  farm  groups  and  c(»operatives  are 
in  favor  of  it,  and  I  have  heard  no  objection  even  from  the  opponents 
of  the  bill.  The  only  purpose  of  allowing  some  tolerance  is  that 
some  farmers  do  move  away  from  the  farms  and  it  is  impossible 
under  some  State  laws  to  increase  their  capital  stock. 

The  other  change  is  also  formal.  Line  21,  on  the  same  page,  after 
the  word  "for",  which  is  the  third  word  from  the  end  of  the  line, 
insert  the  words  "or  with."  That  is  a  formal  change  by  way  of 
clarification  of  language. 

That  brings  us  to  Section  4a  (1)  and  its  component  parts,  which 
we  find  commencing  on  page  4,  line  13  of  the  act,  and  on  which  we 
shall  have  a  witness,  but  I  want  to  remind  you  of  my  statement 
yesterday,  that  while  there  was  discussion  by  the  opponents  of  the 
bill  as  to  a  2,000,000-bushel  limit,  and  at  times  a  500,000-bushel  limit 
was  referred  to,  as  if  this  bill  limited  speculative  open  trades  to 


either  2,000,000  or  500,000,  there  is  of  course  no  such  language  in 
this  provision.  It  simply  authorizes  the  Secretary  of  Agriculture, 
or  rather  the  commission  of  three  Cabinet  members,  when  it  finds 
a  situation  to  exist  to  require  it,  after  due  hearing  and  notice,  to  set 
certain  limits. 

With  that  preliminary  observation,  I  should  like  to  call,  as  our 
next  witness,  Mr.  John  Vesecky,  of  the  Kansas  Farmers'  Union. 

STATEMENT  OF  JOHN  VESECKY,  PRESIDENT,  KANSAS  FARMERS' 

UNION,  RUSH  COUNTY,  KANS. 

Mr.  Vesecky.  I  am  here  representing  the  Kansas  State  Farmers' 
Union.  My  name  is  John  Vesecky.  I  am  a  farmer  of  Rush  County, 
Xans.  Besides  being  president  of  the  Kansas  State  Farmers'  Union, 
I  am  also  president  of  the  Kansas  Committee  of  Farm  Organizations, 
which  is  composed  of  the  Farm  Bureau,  the  Grange,  and  the  Farmers' 
Union,  besides  all  the  large  cooperative  groups  in  the  State. 

I  have  had  some  experience  in  handling  grain,  first,  as  a  farmer, 
of  course,  and  then  as  manager  of  a  farmers'  elevator,  arid  after- 
wards as  an  executive  officer  of  a  large  grain  cooperative  that  operated 
on  the  Knsas  City  Board  of  Trade,  and  part  of  the  time  on  the 
Wichita  and  Chicago  Board  of  Trade. 

While  I  do  not  at  all  want  to  qualify  as  a  grain  expert,  my  experi- 
ence and  acquaintnances  on  the  board  of  trade  have  given  me  some 
idea  of  the  system  under  which  grain  is  being  sold  in  the  United 
States.  While  a  member  of  the  Kansas  City  Exchange,  I  made  many 
personal  friends  among  the  commission  men  of  the  exchange,  and  I 
respect  a  good  many  of  them  highly,  but  the  system  itself  I  cannot 
say  that  I  respect.  The  system  is  wrong.  It  is  an  auction  system. 
An  auction  system  cannot  help  but  make  prices  abnormally  low  in 
times  of  large  supply  and  abnormally  high  in  times  of  short  supply. 
Any  storekeeper,  any  merchant,  can  clear  his  shelves  by  using  an 
auctioneer  at  a  very  small  cost  per  unit,  but  the  result,  the  prices  he 
^ets,  is  what  spells  the  difference  between  profit  and  loss  or  going 
up  or  ruin. 

In  traveling  over  the  State  this  year  as  president  of  the  Farmers' 
Union,  and  in  past  years  in  attending  meetings  and  conventions,  I 
have  met  thousands  of  farmers  in  the  State  and  almost  invariably, 
with  perhaps  the  exception  of  such  agriculturists  as  Dan  Casement, 
they  are  in  favor  of  control  legislation  that  would  give  some  author- 
ity to  a  friendly,  impartial  commission,  or  part  of  the  Government, 
to  control  and  regulate  the  grain  exchanges  for  the  benefit  of  both 
the  producer  and  the  consmner. 

The  farmers  do  not  subscribe,  as  I  said,  to  the  statement  of  the 
board  of  trade  that  the  present  grain  marketing  system  is  the  most 
efficient,  the  most  economical,  and  the  best  system  that  could  be 
devised,  and  that  they  are  well  taken  care  of  under  the  present 
system.  They  can't  help  but  notice  the  dilapidated  farms,  the  aban- 
doned farms,  the  mortgaged  farms  that  this  system  has  brought 
about.  Certainly  an  efficient,  good  system  of  marketing  our  prod- 
ucts should  do  for  us  what  a  good  system  of  marketing  a  manufac- 
turer's products  does  for  him — it  should  bring  us  somewhere  near 
the  cost  of  production  so  that  we  won't  have  to  let  our  farms  run 
down,  so  that  we  won't  always,  after  we  raise  a  crop,  have  to  sell 
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it  for  almost  nothing,  and  when  we  don't  have  anything  to  sell,, 
the  consumer  pays  an  exorbitant  price  for  what  he  buys  from  us. 

The  system,  as  it  is  now,  was  not  built  by  the  farmer.  The  farmer, 
because  of  his  location  and  because  of  lack  of  organization,  has  left 
that  to  his  self -professed  friends,  the  members  of  the  grain  ex- 
changes, and  they  have  built  the  system  themselves,  for  themselves, 
to  be  run  bj^  themselves,  and  I  think  generally  to  take  care  oi 
especially  their  own  interests. 

The  main  object  in  trading  in  grain  of  the  members  of  the  grain 
exchange  naturally  is  volume.  The  more  they  can  i)ut  through  the 
exchange,  both  in  cash  grain  and  in  futures,  the  larger  the  income^ 
of  the  members  and  the  better  is  their  business.  And  this  brings- 
us  to  their  objection  to  section  4  (a)  of  this  bill.  They  fear  that 
if  this  section  were  included  in  the  In  11,  if  some  department  of  the 
Government  were  given  the  right  to  limit  the  total  lines  carried 
by  speculators  or  to  limit  the  daily  sales  and  purchases  by  specu- 
lators, there  might  be  a  decrease  in  speculative  volume  and  a  corre- 
sponding decrease  in  their  income. 

I  am  fairly  certain  that,  inasmuch  as  they  are  bright  men,  they 
do  not  honestly  think  that  it  would  make  it  impossible  to  hedge  the 
actual  purchases  of  cash  grain  or  sales  of  flour  or  whatever  it  might 
be  in  the  markets  if  a  reasonable  limit  was  placed  on  long  and 
short  lines.  I  know  that  they  feel  in  their  own  hearts  that  that 
isn't  so  because,  after  all,  the  large  volume  of  speculation  is  done 
by  the  small  speculators,  as  a  rule.  It  is  only  in  times  when  it  is 
possible  to  manipulate  the  market  that  these  big  boys  come  in,  either 
with  large,  lon^  purchases  or  short  sales.  The  total  volume  as  com- 
pared to  the  billions  of  bushels  handled  annually  on  the  grain  ex- 
changes by  these  large  speculators  is  not  so  large,  but  what  hedging 
could  be  very  well  taken  care  of  at  all  times  with  just  ordinary 
volume  and  ordinary  speculators  in  the  market. 

The  grain  exchanges  propose  to  regulate  this  business  of  excessive 
speculation  by  increasing  the  margins  rather  than  by  limiting  the 
lines.  Let's  see  how  that  would  work.  A  granary  man  has  a  good 
customer.  This  customer  wants  to  trade.  He  begins  to  trade  more 
and  more.  Is  that  grainman  going  to  offend  him  by  saying,  "Look 
here,  I  am  going  to  raise  your  margin",  or  is  that  grain  exchange,  as 
a  whole,  going  to  raise  the  margin  on  the  very  customers  that  they 
would  like  to  have  trading  with  them  ?  They  will  be  very  slow  to 
do  that.  They  will  let  it  go  to  the  very  last,  when  ])erhaps  it  will 
do  more  harm  than  good,  because  an  overextended  long  or  an  over- 
extended  short,  either  one,  if  they  subject  him  to  higher  margins^ 
might  find  himself  in  the  position  in  which  some  longs  and  shorts 
have  found  themselves,  where  they  coiddn't  cover  those  margins  and 
necessarily  would  have  to  dump  either  their  long  or  short  lines  on 
the  market  and  create  the  very  condition  against  which  we  are  trying 
to  guard  with  this  provision  m  this  bill. 

Senator  Murphy.  Mr.  Vesecky,  may  I  interrupt  at  that  point  to 
ask  you  a  question  ? 

Mr.  Veseckt.  Yes. 

Senator  Murphy.  Do  you  think  that  action  would  be  taken  in  the 
board  of  trade  in  applying  this  punitive  commission,  we  will  say,  of 
20  percent  on  an  excess  line  by  the  individual  broker  in  the  exchange^ 
or  as  a  result  of  action  by  the  board  itself  ? 


Mr.  Vesecky.  It  might  be  taken,  and  very  likely  it  would  be  taken 
by  the  action  of  the  board  itself,  because  the  Grain  Clearing  Corpo- 
ration handles  that. 

Senator  Murphy.  The  point  I  wanted  to  develop  in  that  relation 
was  that  presumably  the  advice  given  by  one  broker  to  his  traders, 
his  large  traders,  would  be  the  advice  given  by  all  brokers.  I  just 
want  to  ascertain  where  self-interest  lies  there,  if  his  advice  to  these 
particular  large  traders  that  they  couldn't  trade  any  further  except 
by  paying  this  punitive  commission  would  prejudice  his  own  indi- 
vidual business. 

Mr.  Vesecky.  The  boards  of  trade.  Senator,  are  controlled  entirely 
by  their  own  members. 

Senator  Murphy.  Yes.  * 

Mr.  Vesecky.  The  influence  of  those  members  on  the  Grain  Clear- 
ing Co.,  or  whatever  it  is,  and  on  the  different  governing  boards  of 
the  board  of  trade,  is  such  that  self-interest  would  have  lots  to  do 
with  it  before  they  would  put  in  these  punitive — or  whatever  you 
say — higher  margins.  The  larger  traders,  the  larger  operators  on 
these  grain  exchanges,  have  lots  of  influence,  and,  naturally,  the  self- 
interest  of  these  traders  would  tend  to  keep  that  out  as  long  as  possi- 
ble before  they  would  apply  these  higher  margin  requirements. 

Senator  Murphy.  Of  course,  on  that  point,  or  related  to  it,  rather, 
there  is  the  term  "excessive  speculation";  the  contention  of  the  op- 
ponents of  this  bill,  representing  the  board  of  trade,  is  that  they 
should  be  left  in  conference  with  a  representative  of  the  Grain 
Futures  Division  of  the  Agricultural  Department  to  determine  when 
speculation  is  excessive. 

We  haven't  here  the  benefit  of  anybody's  judgment  as  to  when 
speculation  is  excessive.  Would  you  say  that  when  purchases  and 
sales  equal  or  exceed  the  cash  grain  that  then  trading  becomes 
excessive  ? 

Mr.  Vesecky.  They  will  always  exceed  the  cash  grain,  Senator, 
because  of  the  intertrades. 

Senator  Murphy.  Well,  in  your  judgment,  would  that  be  excessive 
speculation  ? 

Mr.  Vesecky.  Not  necessarily.  It  depends  entirely  on  conditions, 
Senator.     There  are  times  when  the  market 

Senator  Murphy.  Will  you  indicate  under  what  conditions  you 
would  deem  speculation  excessive? 

Mr.  Vesecky.  At  the  time  when  grain  is  moving  to  market  in 
heavy  volume — ^the  market  is  burdened  with  that  cash  grain  for  all 
it  can  stand,  and  legitimate  hedges  also  are  a  burden  on  the  market. 
At  that  time  a  trader  comes  in  and  starts  building  up  a  large  short 
lines  as  an  additional  burden  on  the  market.  At  that  time  it  wouldn't 
take  such  a  large  short  line  to  be  excessive  speculation  as  it  would 
at  another  time  when  the  market  could  better  stand  the  speculation. 

That  is  why  I  think  it  should  be  left  to  an  impartial  commission, 
a  commission  that  has  the  interests  of  both  consumer  and  producers 
at  heart  and  not  merely  the  interests  of  the  board  of  trade  to  de- 
termine it. 

Senator  Murphy.  I  think  that  is  the  hub  of  the  whole  thing.  It 
was  testified  to  here  that  it  is  difficult  to  find  buyers  for  the  grain 
when  it  is  coming  into  the  market  for  sale  after  harvest.  It  occurs 
to  me  that  putting  out  a  short  line  at  that  time  could  very  easily 
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depress  that  market.  We  know  of  the  self-interest  of  the  trader  in 
the  grain  exchange.  He  wants  to  get  as  large  a  volume  of  business 
as  he  can,  naturally.  It  doesn't  interest  him  particularly  in  relation 
to  the  profit  from  his  transactions  what  the  price  is. 

Your  conclusion  is  that  his  self-interest  in  the  commissions  to  be 
made  from  trades  would  deter  him  from  deeming  it  excessive  specu- 
lation, and  which  trades  you  think  might  have  the  effect  of  depress- 
ing the  price  of  grain  coming  on  the  market. 

Mr.  Vesecky.  Yes. 

Senator  Murphy.  You  are  satisfied  of  that  in  your  own  mind, 
that  it  would  do  that? 

Mr.  Vesecky.  Yes,  sir. 

Senator  Murphy.  You  mav  go  ahead. 

Senator  Capper.  Mr.  Chairman,  I  think  I  owe  it  to  the  members 
of  this  committee  to  say  that  I  have  known  Mr.  Veseckv  nearly  all 
vi^i^  Kansas  and  there  is  no  man  in  the  State  who  is  as  well 
qualihexl  to  come  here  and  speak  f(»r  the  producers  of  Kansas— at 
least,  there  IS  no  one  better  qualified.  As  he  stated,  he  is  not  only 
president  of  the  Farmers'  Union,  the  largest  farm  group  in  Kansas, 
but  he  IS  president  of  the  Farm  Council  of  the  Stat^.  I  am  glad 
to  say  that  the  farmers  of  Kansas  are  organized  in  a  strong  way; 
that  is,  they  are  working  together,  the  various  farm  groups,  in  an 
honest  effort  to  solve  their  problems.  e       f  > 

They  are  working  more  effectively,  I  believe,  more  intelligently 
than  any  other  State  about  which  I  know  anvthing,  and  he  Is  the 
head  of  that  organization.  He  is  not  an  agitator.  He  is  what  we 
call  a  dirt  farmer  out  in  Kansas,  and  when  he  comes  here  and 
speaks  for  this  measure  I  don't  hesitate  to  say  that  he  voices  what 
is  in  the  minds  of  95  percent  of  the  farmers  of  our  State.  His  testi- 
^^T^'  -T  ^^"^^'  IS  worthy  of  most  serious  consideration. 

Mr.  Vesecky.  The  farmers  of  the  State  feel  that  there  is  no  danffer 
to  any  legitimate  hedging  or  trading  on  the  board  of  trade  by  the 
adoption  of  this  bill.  There  will  be  no  great  limitation  of  the  gen- 
eral amount  of  trading.  If  it  does  limit  these  great  big  speculators 
from  building  up  big  lines,  or  if  it  does  limit  a  man  during  any  one 
day  deliberately  putting  a  pressure  on  the  market  that  it  can't  bear 
through  excesive  selling  or  buying  during  that  dav,  there  will  still 
be  at  all  times  sufficient  volume  there  for  all  legitimate  hedo^iuff 
purposes.  There  is  no  effort  made  in  this  bill  to  limit  legitimate 
hedging  purposes  or  legitimate  hedging  in  the  grain  markets 

The  farmers  have  long  considered  that  they  didn't  get  fair  treat- 
ment in  the  market  places  of  the  country,  and  as  individuals  they 
couldn  t  get  into  these  market  places.  So  they  organized  associations 
to  get  into  these  market  places— the  c<»operatives.  We  tried,  as  soon 
as  we  organized  the  large  cooperatives,  to  get  into  these  market 
places,  and  we  have  found  opposition  from  the  organized  boards  of 
trade.  It  seems  to  be  the  idea  that  they  organized  this  club  for 
their  own  special  benefit.  Even  if  it  does  handle  and  set  the  price 
of  everything  that  we  raise,  still  it  is  their  club  and  thev  are  Joini? 
to  run  it.  e>      & 

It  required  a  law,  the  Ca;pper-Tincher  bill— I  think  that  was  the 
first  one  we  had  of  national  importance — to  compel  thes<\  grain  ex- 
changes to  let  the  cooperatives  in  as  members,  and  even  then,  when 


they  admitted  them  as  members,  they  made  some  of  them  sign  an 
agreement  that  they  would  violate  the  cooperative  principle  by  not 
paying  patronage  dividends.  The  Farmers'  Union  Jobbing  Associa- 
tion of  Kansas  had  to  sign  such  an  agreement  before  they  were 
admitted  to  membership  on  the  Kansas  City  Board  of  Trade. 

The  Farmers'  Commission  Co.,  of  Hutchinson,  Kans.,  had  to  go 
to  court  and  go  through  a  long  court  process,  and  finally  we  had  to 
have  special  legislation  passed  in  the  State  to  compel  the  board  of 
trade  to  permit  them  to  operate  on  that  grain  exchange  which,  by 
the  way,  is  one  of  the  largest  cash  grain  markets  in  the  State, 
Hutchinson. 

We  found  that  there  was  resistance  everywhere,  and  even  when 
they  did  permit  the  farm  organization  to  have  membership  on  the 
board  of  trade,  still  they  didnx  give  farm  organizations  equal  rights. 
I  don't  believe  you  can  find  on  any  of  the  grain  exchanges  of  this 
country  a  farm  cooperative  representative  who  has  been  given  a  posi- 
tion on  the  important  committees  of  the  boards  of  trade,  regardless 
of  the  size  of  the  volume  that  they  handle,  regardless  of  the  number 
of  warehouses  which  they  might  control.  I  don't  remember  that 
anyone  has  been  elected  to  any  of  the  responsible  offices  on  any  of 
these  boards  of  trade,  even  though  they  tolerate 

Senator  McGill.  How  could  that  be  remedied  by  act  of  Congress  ? 

Mr.  Vesecky.  What  I  am  trying  to  get  at  is  that  we  want  some  as- 
sociation or  some  organization  or  some  commission,  if  we  are  not 
permitted  to  become  officers  or  have  important  positions  on  these 
committees  to  help  run  these  committees,  some  friendly  governmental 
agency  to  look  out  for  our  interests  and  see  that  we  are  not  discrim- 
inated against,  that  we  are  given  a  fair  deal,  and  that  whenever  any- 
thing comes  up  between  the  cooperative  and  the  board  of  trade,  we 
are  not  subject  to  these  trials  by  the  business  conduct  committee 
which  one  of  the  members  of  the  Chicago  Board  of  Trade  himself 
said  was  worse  than  a  court  martial. 

Senator  McGill..  You  think  the  setting  up  of  this  commission,  or 
body,  or  board,  whatever  you  might  call  it,  provided  for  by  this  bill, 
would  remedy  the  situation  you  are  now  speaking  of  ? 

Mr.  Vesecky.  It  would  in  part  take  the  place  of  the  inclusion  of 
farmers'  cooperatives  on  these  different  legislative  and  regulative 
committees  of  the  boards  of  trade,  from  which  they  have  been  ex- 
cluded up  to  this  time. 

Senator  Capper.  You  take  the  position,  as  I  understand  it,  that  the 
farmer,  the  producer,  has  just  as  much  of  an  interest  in  those  grain 
markets,  terminal  markets  as  they  are  operated  at  Kansas  City,  Chi- 
cago, and  other  places,  as  anyone  else,  that  they  are  sellers'  markets 
as  much  as  buyers'  markets,  and  he  should  have  some  voice  in  de- 
termining what  the  rules  of  that  market  are  going  to  be  and  what 
the  regulations  should  be.     Is  that  your  idea? 

Mr.  Vesecky.  That  is  correct.  They  are  our  products,  after  all, 
that  are  traded  in.  The  price  of  everything  that  we  raise  is  set  by 
these  markets.  It  is  our  income,  the  difference  between  loss  and  gain 
is  made  right  there  in  those  market  places.  I  feel  that  the  farmer, 
if  he  is  not  given  freely  the  share  that  he  ought  to  have  in  the  run- 
ning of  these  market  places,  because  of  the  large  interest  that  he  has 
in  them,  ought  to  have  at  least  a  governmental  agency  to  look  out 
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for  his  interests,  such  as  we  are  trying  to  set  up  in  this  bill,  so  that 
he  will  not  be  discriminated  against  any  more  tlian  is  absolutely 
necessary. 

Senator  Frazier.  The  marketing  of  the  farmer's  products  and  tho 
price  he  gets  are  the  most  important  parts  of  his  business? 

Mr.  Vesecky.  That  is  the  big  part  of  his  business.  That  spells  the 
difference  between  loss  and  gam,  between  staying  in  business  and 
going  out  of  business. 

Senator  Norms.  I  would  like  to  call  your  attention,  in  view  of  your 
testimony  and  the  testimony  of  others  about  what  is  permissible 
hedging  and  what  is  speculation,  to  the  language  on  page  6,  line  13. 
I  want  to  read  that  to  you.     [Reading:] 

For  the  purposes  of  this  paragraph,  bona  fide  hedging  transactions  shall 
mean  sales  of  any  commodity  for  future  delivery  on  or  subject  to  the  rules  of 
any  board  of  trade  to  the  extent  that  such  sales  are  offset  in  quantity  by  the 
ownership  or  purchase  of  the  same  cash  commodity. 

That  is  one  definition  of  bona  fide  hedging.  Here  is  another  that 
follows,  which  I  wish  you  would  explain : 

Or,  conversely,  purchases  of  any  commodity  for  future  delivery  on  or  sub- 
ject to  the  rules  of  any  board  of  trade  to  the  extent  that  such  purchases  are 
offset  by  sales  of  the  same  cash  commodity. 

Wouldn't  that  definition  open  the  definition  so  that  the  cash  own- 
ership or  purchase  of  a  commodity  would  not  be  necessary  ?  Doesn't 
that  open  the  door  to  buying  and  selling  in  the  future  markets  with- 
out reference  to  the  ownership  of  commodities  or  cash  sale«  of 
commodities  ? 

Mr.  Vesecky.  I  think  this  paragraph,  if  you  will  read  it  clear 
through.  Senator,  provides  that  they  can  buy  these  commodities 
in  sufficient  quantities  to  supply  a  probable  need  as  far  as  they  have 
contracts  for  sale  of  other  products  than  that  commodity.  That 
takes  care  of  the  millers  position.  The  miller  will  sell  flour  for 
future  delivery  and  he  will  go  into  the  market  and  buy  the  future 
wheat  to  cover  the  sale  of  flour,  and  afterward  exchange  this  pur- 
chase of  future  wheat  for  cash  wheat  whenever  he  buys  the  cash. 

Senator  Norris.  Does  it  follow — I  don't  know  whether  it  does  or 
not;  I  think  it  does  not,  probably,  from  your  testimony — that  hedg- 
ing, to  be  legal  under  this  language  and  desirable  under  any  con(fi- 
tion,  must  be  connected  with  the  ownership  of  the  j)roduct  that  they 
hedge?  In  other  words,  if  you  buy  for  future  delivery  a  com- 
modity with  the  intention  of  getting  it  in  your  business,  like  a 
miller,  for  instance,  you  would  be  allowed  to  protect  yourself  as  an 
insurance  propsition  to  sell  the  same  amount  for  future  delivery. 
Where  does  hedging  come  in  that  is  proper  if  you  go  beyond  that 
limit  ? 

Mr.  Vesecky.  Well,  there  isn't  very  much  proper  hedging  beyond 
that  limit.  Senator. 

Senator  Norris.  Would  there  be  any? 

Senator  Murphy.  No,  there  wouldn't  be  any. 

Mr.  Vesecky.  It  is  about  the  limit  that  I  can  see  to  which  proper 
hedging  goes. 

Senator  Norris.  You  have  stated  that  there  would  always  be,  in 
case  a  man  had  bought  for  delivery,  more  of  the  hedging;  than  the 
value  of  the  commodity  dealt  in. 


Mr.  Vesecky.  No.  Perhaps  I  misstated  it,  but  I  meant  to  state 
that  there  would  be  more  trading  in  the  future  than  there  would  be 
in  actual  cash  commodities  handled. 

Senator  Norris.  Why  ? 

Mr.  Vesecky.  Because  every  time  you  buy,  you  sell,  you  duplicate 
these,  and  you  don't  always  buy.  If  you  sell  a  hedge,  the  buyer 
isn't  always  a  purchaser  of  a  hedge  you  understand.  He  is  a  specu- 
lator who  buys  this.  Sometimes  when  you  buy  to  cover  vour  future 
requirements,  buying  the  future  market,  the  seller  isn  t  always  a 
hedger.  He  may  be  a  speculator  again,  so  you  always  have  more 
trading  gain  than  what  the  actual  hedging  operations  are.  That  is 
why  this  bill  permits  a  certain  amount,  a  reasonable  amount  of 
speculative  trading. 

Senator  Pope.  You  think  there  should  be  a  certain  amount  of 
speculative  trading  in  addition  to  the  hedging? 

Mr.  Vesecky.  Yes,  Senator,  as  long  as  we  use  the  present  market- 
ing system. 

Senator  Norris.  Whenever  hedging  exceeds  the  amount  of  the 
actual  commodity,  then  it  is  undesirable  and  disastrous,  isn't  it  ? 

Senator  Murphy.  That  is  forbidden  in  the  bill. 

Senator  Norris.  I  understand,  but  do  you  go  beyond  the  rightful 
use  of  the  hedging  operations  when  you  exceed  in  your  hedging  the 
actual  amount  of  the  commodity  that  is  in  existence  or  that  you  own 
or  have  purchased  ? 

Mr.  Vesecky.  It  is  not  a  hedge  any  more  then.  Senator,  it  is  a 
speculative  trade. 

Senator  Norris.  You  would  call  that  gambling? 

Mr.  Vesecky.  You  might  call  it  gambling  or  speculation. 

Senator  Norris.  I  am  not  one  who  objects  to  speculation  in  a 
modified  way.  I  think  that  is  probablv  legitimate.  I  think,  as  a 
matter  of  fact,  that  when  a  man  buys  wneat  for  future  deliver}^  in  a 
sense  he  is  a  speculator  because  he  doesn't  know  what  the  price  is 
going  to  be  when  the  time  comes,  but  if  lie  buys  without  reference 
to  the  handling  of  the  commodity  itself,  just  goes  in  and  buys  and 
sells  without  reference  to  anything,  is  he  a  hedger  then  or  a  gambler  ? 

Mr.  Vesecky.  He  is  not  a  hedger  at  all.  He  is  either  politely 
called  a  speculator  or  otherwise  might  be  called  a  gambler,  whichever 
one  you  want  to  call  him. 

Senator  Norris.  If  that  were  prohibited  by  law,  or  prevented  in 
any  way,  your  idea  is  that  it  will  have  a  beneficial  effect  upon  the 
market  generally? 

Mr.  Vesecky.  I  think  if  excessive  speculation,  excessive  long  lines 
or  short  lines — either  one — and  excessive  sales  and  purchases  on  any 
one  day  are  limited  or  prohibited,  that  it  will  have  a  beneficial  effect 
on  the  market.  It  was  j)roven  several  times  during  this  last  big 
flurry  in  July  1933,  that  it  was  the  creation  of  these  long  lines  at 
one  time  that  made  the  bad  break.  At  other  times,  the  big  short 
lines  made  the  bad  break.     Either  one  can  cause  a  break. 

A  wheat  long  that  does  not  have  enough  margin,  and  something 
happens  to  the  market — either  deliberately  or  accidentally  to  force 
the  market  down  below  his  possibility  of  margining  his  trades — 
will  dump  his  whole  line  on  the  market,  and  it  will  demoralize  the 
market.    It  is  a  menace.    The  big  long  line  is  just  as  much  a  menace 
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to  tliQ  market  as  a  big  short  line,  and  that  is  why  we  are  asking 
for  an  impartial  and  disinterested  Government  instrumentality  to 
look  after  this,  one  that  doesn't  have  self-interest  to  consider  first, 
one  that  has  the  interests  of  both  the  producer  and  consumer  to  con- 
sider and  that  can  see  the  thing  from  both  sides  and  not  just  from 
one  side. 

Our  friends  on  the  board  of  trade  came  here  yesterday  and  the  day 
before  and  they  confessed  their  sins.  They  professed  that  they 
would  never  sin  any  more,  that  they  have  reformed,  and  that  they 
are  all  good  now,  and  that  they  should  be  perfectly  trusted,  that 
we  should  leave  all  of  this  to  them  and  not  try  to  place  anybody 
over  them  at  all.  And  at  the  same  time  they  come  and  do  the  same 
thing  they  have  been  doing  for  years  and  years,  objecting  to  every- 
thing that  we  farmers  ask  as  a  safeguards  to  our  interests  in  the 
market,  which,  after  all,  should  be  paramount  to  their  interests  be- 
cause it  IS  our  product  they  are  dealing  with  and  not  their  product, 
in  the  first  place.  They  object  to  everything,  practically  every- 
thing, in  there  and  claim  that  they  can,  because  of  their  greater 
Jaiowledge  or  experience,  write  a  better  bill  than  we  or  anybody 
else  can  write,  and  they  proceed  to  rewrite  the  whole  thing  to  suit 
themselves. 

If  they  confessed  their  sins,  they  certainly  haven't  rei)ented  and 
they  haven  t  done  any  penance,  and  as  far  as  I  am  concerned,  the 
farmers  haven  t  forgiven  them  either.  They  are  not  absolved  from 
their  sins.     [Laughter.] 

Senator  Murphy.  Do  you  read  this  no.  3  on  page  6  as  limiting 
what  may  be  a  legitimate  hedge  to  contracts  entered  into,  or  do  you 
construe  it  to  be  broader  and  mean  anticipated  sales? 

Mr.  Vesecky.  I  would  construe  it  broader,  so  that  a  man  could 
anticipate  his  sales  during  the  year,  like  a  miller  or  a  manufactui-er 
of  cereals  and  things  like  that.  We  don't  want  to  limit  a  man  in 
his  regular  business,  and  I  don't  think  the  bill  provides  for  that. 

Senator  Murphy.  There  was  a  question  about  that  language  raised 
with  me,  as  to  whether  or  not  we  limited  it  to  contract&~-of  course 
the  language  used  the  word  "reasonable."  That  rule  of  reason  would 
probably  be  based  not  merely  on  contracts  alone,  but  on  sales  of  the 
prior  year  as  a  criterion  for  the  current  year.  Of  course,  that  would 
attect  this  situation.  Sales  of  flour,  for  instance,  last  year— I  have 
no  idea  what  they  were,  but  let  us  say  10  million  barrels.  In  antici- 
pation of  a  foreign  war  resulting  in  a  great  stimulus  to  sales,  export 
sales  might  create  a  situation  in  which  this  miller  would  want  to 
expand  his  operations,  increase  his  production  very  largely.  He 
hadn't  had  that  production  in  prior  years  because  there  was  no  war 
and  yet  he  wanted  to  assume  that  the  development  of  war  would 
give  him  a  larger  market. 

It  is  your  thought  is  it,  or  isn't  it,  that  in  those  circumstances, 
m  anticipation  of  those  increased  export  sales,  this  commission 
would  view  a  hedge  line  in  excess  of  past  sales  as  a  legitimate 
increase?  ° 

Mr.  Vesecky.  I  believe  as  the  commission  is  constituted,  thev  can 
use  judgment.     There  is  no  limit  set  to  their  judgme.nt,  as  to  what 
they  can  consider  a  legitimate  hedge,  because  they  have  to  consider 
what  they  think  that  man  will  sell.    That  is  not'  the  only  instance 
Terhaps  a  man  is  expanding,  a  mill  might  be  built  and  start  expand- 


ing business,  and  last  year's  sales  would  be  no  criterion  of  next  year's 
sales  because  of  the  expanded  business.  This  commission  would 
have  the  right  and  authority  to  take  that  into  consideration. 

While,  as  a  matter  of  fact,  in  the  case  of  war  or  prospective  war, 
I  don't  think  it  would  be  a  good  national  policy  to  permit  this  kind 
of  anticipation  by  anyone  to  raise  the  prices  abnormally  high  or 
make  an  abnormal  shortage  for  other  folks  that  might  not  make 
the  same  anticipation.  I  am  not  sure  but  what  it  would  be  a  bad 
practice  to  permit  that,  and  this  Government  commission  that  we 
are  trying  to  institute  would  see  to  it  that  the  interests  of  the  com.- 
jnon  folks  in  this  country  would  be  safeguarded. 
Senator  Murphy.  Proceed. 
Mr.  Vesecky.  That  is  all  I  have  to  say. 

Senator  Murphy.  Thank  you  very,  very  much.  Yours  is  a  very 
lielpful  contribution. 

Mr.  Goldsmith.  The  next  section  of  the  act  upon  which  we  desire 
to  comment  briefly,  and  I  shall  undertake  to  discuss  it  very  briefly,  is 
on  page  10,  subsection  2  of  section  4D,  which,  in  our  judgment,  is  one 
of  the  most  important  provisions  of  the  bill,  both  for  the  protection 
of  the  bill,  and  more  particularly  for  the  person  who  deals  in  the 
futures  market  either  by  way  of  hedging  or  by  way  of  being  a  student, 
jas  someone  called  it,  of  market  conditions  and  speculating. 

That  section,  as  amended  in  the  letter  of  the  Secretary  of  Agricul- 
ture to  Senator  Smith,  provides  in  effect  that  customers'  margin 
moneys  cannot  be  used  as  working  capital  by  the  broker  but  must  be 
kept  separate  from  his  own  funds,  so  he  can't  use  them  as  working 
capital  or  speculating  for  or  against  the  customer. 

Senator  Pope.  As  the  bill  now  stands  it  does  not  prohibit  the 
mixing  of  the  deposits  with  his  own  money  ? 

Mr.  Goldsmith.  That  is  correct,  Senator.  For  the  benefit  of  the 
committee  I  might  call  attention  to  the  changes  which  the  Secretary 
proposes :  In  line  20,  after  the  word  "person",  insert  a  comma,  simply 
by  way  of  clarification.  In  line  23,  the  fourth  word,  take  out  the  word 
"not"  and  insert  "be  separately  accounted  for  and  shall  not  be 
-commingled  with  the  funds  of  such  commission  merchant  nor — ." 

Then  after  the  "Provided,  hawever,^''  there  is  new  language  which 
is  contained  in  the  letter,  copies  of  which  I  placed  before  you  gentle- 
men at  the  hearings  yesterday. 

Senator  Pope.  The  main  point  of  the  amendment  of  the  Secretary 
is  to  do  the  thing  we  suggested,  to  definitely  prohibit  the  mixing  of 
the  margin  deposits  with  the  money  of  the  commission  merchant  \ 

Mr.  Goldsmith.  That  is  right.  The  whole  theory  is  that  if  a  per- 
son wants  to  put  his  money  on  deposit  where  it  can  be  used  generally 
it  should  be  on  deposit  with  a  bank  which  is  under  either  State  or 
Federal  regulation.  There  are  certain  safeguards  by  way  of  insur- 
ance that  you  gentlemen  in  Congress  have  provided  within  the  last 
several  years;  and  a  person  who  either  speculates  or  hedges  in  the 
futures  market  ought  not  to  be  required  to  take  two  risks,  one  the  risk 
of  having  guessed  the  trade  wrong,  and  the  other  the  risk  that  the 
broker  might  use  the  margin  money  in  his  own  operations  and  lose  it. 
We  have  seen  examples  of  that,  Senator.  One  of  the  witnesses 
against  this  provision  said  that  they  had  discussed  the  matter  with 
leading  banks  in  Chicago,  who  said  that  the  provision  was  impracti- 
cal.   I'might  state  that  the  law  firm  of  which  I  happen  to  be  a  member 


t 


204 


TO  AMEND   THE   GRAIN    FUTURES  ACT 


TO   AMEND  THE   GRAIN   FUTCKES  ACT 


205 


|i 


m 


represents  one  of  the  two  largest  banks  in  Chicago— without  mention^ 
mg  the  name  for  this  record— and  as  representing  that  bank  I  have 
been  in  this  unfortunate  Rosenbaum.  Grain  Corporation  situation.  I 
was  called  in  in  1933  to  the  Ettinger  and  Brand  situation,  where  there 
was  a  problem  after  the  bust-up  of  ctjuperating  with  the  Chicaga 
Board  of  Trade  and  the  New  York  St<xk  Exchange,  so  that  ordei?y 
marketing  might  be  restored.  In  each  case  we  have  discovered  that 
one  of  the  things  that  leads  to  these  unfortunate  failures,  or  prevents 
them  from  occurring  earlier  when  they  would  do  less  hann,  is  the  fact 
that  the  broker  uses  customers'  margin  nionev. 

Before  Judge  Holley^  in  the  Federal  district  court  in  Chicago,  the 
record  will  show  that  in  a  hearing  as  to  why  Rosenbaum  Grain  Cor- 
poration sought  voluntary  T7-B  proceedings  when  it  did,  it  was  stated 
that  margin  requirements  had  been  raised  by  the  Secretarv  of  Agri- 
culture; that  therefore  Rosenbaum  Grain  Corporation  found  itself 
without  sufficient  working  capital  and  liad  to  seek  T7-B.  In  other 
words,  they  were  deprived  of  part  of  the  customers'  money  that  they 
had  used  in  the  past. 

As  to  the  practical  workings  of  this  proposal,  it  was  suggested 
that  the  customer  would  not  be  safeguarded  by  these  provisions  be- 
cause no  bank  would  recognize  that  these  were  trust  funds  and  would 
insist  on  its  right  of  set-off  as  against  the  failing  broker.  In  other 
words,  when  the  broker  put  the  money  in  the  bank,  designating  it 
as  trustee  funds,  nevertheless  the  bank  would  assert  the  right  of 
set-off.  ^ 

1  think  it  is  obvious  to  you  gentlenien  who  are  lawyers  that  if 
Irving  Goldsmith  owes  a  bank  money  and  has  a  separate  account 
as  trustee  for  somebody,  the  bank  is  on  notice  and  can't  use  that 
money,  just  as  a  matter  of  law.  Further  than  that,  if  we  really 
want  this  provision,  it  would  be  perfectly  simple  to  have  an  agree- 
ment with  the  bank  with  whom  the  money  was  deposited,  that  the 
bank  will  not  assert  its  right  of  set-off.  I  know  of  no  restriction,, 
constitutional  or  otherwise — we  have  heard  considerable  as  to  the 
Constitution  on  this  measure — which  prevents  a  bank  from  making 
an  agreement  in  accepting  a  deposit  that  it  will  not  exercise  the 
right  of  set-off. 

This  discussion  of  protecting  customers'  margin  moneys  is  not  a 
new  one.  We  had  it  up  2  years  ago  when  we  discussed  the  Jones 
bill.  At  that  time  it  was  deemed  impractical  and  undesirable.  Wo 
had  it  up  at  the  code  hearings  last  June  to  which  I  referred  yes- 
terday. At  that  time  many  of  the  brokers  said  they  agreed  with 
it  in  principle  but  that  certain  features  were  unworkable.  They 
pointed  out  that  it  might  be  necessary  for  them  to  concentrate  their 
funds  in  certain  banks  rather  than  to  choose  banks  all  over  the 
country,  and  that,  after  all,  brokers  were  probably  safer  deposi- 
taries than  many  of  the  banks. 

Each  time  we  have  found  sjwne  count ersuggestion,  certain  inter- 
ests on  the  Chicago  Board  of  Trade  suggested  certain  improvement 
in  margin  requirements  by  which  a  broker  would  be  required  to 
deposit  with  the  clearing  corporation  sufficient  of  his  margins  tx) 
margin  his  dominant  position,  whether  short  or  long.  A  committ<;e 
was  formed  on  the  board  of  trade,  whether  informally  or  otherwise, 
and  reported  that  the  thing  was  probably  illegal  under  existing 


rules,  and,  in  any  event,  was  unworkable.  So  to  this  day  we  have 
nothing  except  discussion  by  way  of  substantial  improvement  in  the 
situation. 

The  witness  for  the  Chicago  Board  of  Trade  who  addressed  him- 
self to  this  provision  said  that  everybody  agreed  with  the  spirit  of 
the  thing,  but  that  tliey  wanted  to  make  it  practical.  He  intro- 
duced a  proposed  new  section  for  4d  (2)  which  I  believe  was  circu- 
lated to  members  of  the  committee  and  which  I  had  the  opportu- 
nity of  examining  last  evening,  which  I  submit — ^perhaps  there  is  no 
intention — doesn't  come  within  a  thousand  miles  of  accomplishing 
the  purpose  of  protecting  the  customers'  margin  money. 

Further  than  that,  again  getting  back  to  the  Constitution,  I 
think  it  would  render  the  particular  measure  entirely  unconstitu- 
tional beyond  any  question  of  doubt. 

Briefly,  the  substitute  provision  would  provide  that  current  assets 
designated  as  certain  securities,  cash,  and  what  not,  must  exceed  cur- 
rent liabilities  of  any  particular  broker,  for  him  to  engage  in  taking 
future  trades.  But  it  goes  further  than  grain  trades,  which  have 
been  stated  in  the  Olsen  case  to  be  in  interstate  commerce ;  it  would 
provide  that  he  must  keep  these  current  assets  in  his  own  possession, 
of  course,  in  an  amount  exceeding  his  current  liabilities,  not  only  in- 
cluding grain  commitments  for  margin  money,  and  so  forth  but 
any  commitments  he  might  have  in  any  part  of  his  business. 

So,  if  we  find  the  same  broker  taking  grain  trades  which  are  in 
interstate  commerce  and  also  dealing  in  whatever  commodity  or  mak- 
ing whatever  kind  of  trades  that  are  clearly  in  intrastate  commerce, 
Congress,  by  enacting  this  provision,  as  I  see  it,  and  respectfully 
submit,  would  be  subjecting  all  of  his  intrastate  transactions,  which 
might  be  99  percent  of  his  business,  to  certain  restrictions  as  in  rela- 
tion to  current  assets  and  current  liabilities.  Thereby,  in  the  regu- 
lation of  intrastate  commerce,  it  would  be  regulating  matters  in 
which  it  has  absolutely  no  concern  whatever. 

Further,  it  was  testified  yesterday  by  one  of  the  gentlemen  speaking 
for  the  Chicago  Board  of  Trade  that  the  Rosenbaum  failure,  or,  rather, 
the  fact  that  the  Board  of  Trade  didn't  discover  the  Rosenbaum  failure 
sooner,  was  due  to  the  fact  that  Rosenbaum  Grain  Corporation  had 
filed  fraudulent  balance  sheets  certified  by  public  accountants  with 
the  finance  committee  or  whatever  committee  it  may  be  of  the  Chi- 
cago Board  of  Trade.  I  see  nothing  in  the  four  corners  of  this  pro- 
posed change  which  would  prevent  a  broker  from  filing  like  false 
statements  with  the  board  of  trade  or  with  banks  or  with  the  public, 
showing  that  his  current  assets  as  here  enumerated  were  greater  than 
his  current  liabilities. 

If  this  committee  and  the  Senate  of  the  United  States  agree  with 
the  House  that  there  should  be  a  protection  on  customers'  margin 
money,  let  us  have  it ;  but  let  us  not  have  an3i:hing  of  this  sort  which 
doesn't  grant  the  protection,  this  proposed  amendment,  and  may 
seriously  jeopardize  the  whole  bill  by  introducing  ambiguous,  vague, 
and  possibly  unconstitutional  features,  which  are  presented  not  at  the 
beginning  of  our  discussion,  not  during  the  3  years  this  problem  has 
been  under  discussion;  but  are  presented  in  this  hearing,  when  the 
bill  is  on  the  calendar  of  the  Senate  and  a  vote  is  anticipated,  as  a 
solution  for  the  whole  problem. 
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That  is  all  I  have  to  state  on  the  subject.! 

Senator  Murphy.  Will  you  enlighten  the  committee  as  to  whether 
or  not  the  Securities  and  Exchange  Commission  has  imposed  any 
conditions  on  traders  in  the  New  York  Stock  Exchange  with  respect 
to  marginal  trades,  the  segregation  of  margin  deposits? 

Mr.  Goldsmith.  I  believe  they  have,  Mr.  Chairman,  but  I  shouldn't 
want  to  attempt  to  answer  that  without  having  the  law  and  regula- 
tions before  me. 

Senator  Murpht.  Do  you  know  why  that  wouldn't  be  a  safe  cri- 
terion for  this  committee? 

Mr.  Goldsmith.  I  should  want,  Mr.  Chairman,  to  study  the  re- 
ports of  the  Securities  and  Exchange  Commission  on  that  subject, 
the  dates,  the  hearings  on  that  legislation,  the  problems  which  the 
Securities  and  Exchange  Commission  have  found  themselves  facing, 
and  try  to  compare  them  to  the  problems  on  the  grain  exchanges; 
before  I  should  answer  that  we  should  follow  what  the  Securities  and 
Exchange  Act  does  in  that  regard. 

Senator  Norris.  As  I  understand  this  proposed  amendment  it 
would  in  effect  provide  that  the  broker  in  his  account  with  the  bank 
should  have  sufficient  assets  of  his  own  so  that  there  wouldn't  bti  any 
excuse  or  reason  for  the  bank  using  any  of  that  money  to  offset  any 
indebtedness  that  the  broker  might  have  to  the  bank  on  any  deal  that 
hadn't  anything  to  do  with  the  hedger's  money  of  which  he  had 
control. 

Mr.  Goldsmith.  I  don't  understand,  Senator,  to  answer  your  ques- 
tion, that  he  needs  to  have  securities  with  a  bank.  He  must  either 
have  cash  on  hand  in  his  own  vault  or  money  in  th(»  bank,  or  securi- 
ties as  defined,  of  various  types,  or  stock  in  a  clearing  corporation, 
or  stocks  that  are  listed  on  a  national  scale;  and  then  there  is  a  ref- 
erence which  isn't  clear  to  me.    The  reference  follows : 

Such  securities  issued  or  guaranted  by  corporations  in  which  the  United 
States  has  a  direct  or  indirect  interest,  as  shall  be  designated  for  exemption 
by  the  Secretary  of  the  Treasury  as  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors. 

Senator  Schwellenbach.  Isn't  there  another  fatal  defect  in  the 
fact  that  you  can't  have  an  appraisal  of  those  securities?  You  have 
an  indefinite  valuation  on  that  great  list  of  securities.  On  the  one 
side,  their  records  might  disclose  that  the  current  assets  exceeded 
the  current  liabilities  by  their  valuation  of  the  securities  and,  on  the 
other  side,  there  might  be  a  dispute  as  to  whether  a  liability  was  a 
current  liability  or  was  some  sort  of  deferred  liability. 

Mr.  Goldsmith.  That  is  correct.  Senator,  and  in  amplification  of 
an  answer  to  your  question,  the  designation  of  securities  which  have 
been  exempted  by  the  Secretary  of  the  Treasury  as  necessary  and 
appropriate  in  the  public  interest  might  mean,  for  example,  that  a 
cooperative  association  is  held  to  be  exempt  from  income  tax,  and 
I  assume  that  securities  in  a  cooperative  might  be  considered  current 
assets  for  that  purpose,  which  I  don't  think  the  board  of  trade  would 
want. 

Senator  Murphy.  I  think  it  has  been  testified  to  here  that  in  draft- 
ing that  particular  language  they  followed  the  language  of  the 
Securities  Act. 

Mr.  Goldsmith.  There  is  no  reference  to  the  act. 


Senator  Murphy.  I  know  that,  but  it  was  testified  to  that  that  is 
the  language  of  the  Securities  Act. 

-  Mr.  Goldsmith.  I  want  to  point  out  for  the  record  that  there  are 
acts  under  which  the  Secretary  of  the  Treasury  can  exempt  corpora- 
tions for  one  purpose  or  another  and  clearly,  if  the  amendment  were 
otherwise  acceptable,  reference  should  l)e  made  to  the  appropriate 

act. 

Senator  Norris.  Senator  Murphy,  in  referring  to  your  understand- 
ing, I  think  they  claimed  the  language-  was  the  same  as  provided  for 
in  the  Securities  Act,  that  having  been  elicited  in  answering  a  ques- 
tion I  propounded  as  to  the  simplification  of  the  amendment. 

Senator  Murphy.  You  may  proceed,  Mr.  Goldsmith. 

Mr.  Goldsmith.  At  this  time,  Mr.  Chairman,  the  proponents  of  the 
bill,  otherwise  than  members  of  the  official  departments  here  in 
Washington,  would  like  to  stop  their  interpretation  in  order  to 
afford  an  opportunity  to  members  of  the  Grain  Futures  Administra- 
tion to  discuss  this  bill.  Obviously,  the  Grain  Futures  Administra- 
tion represents  the  Government  and  the  only  alliance  between  the 
group  for  whom  I  speak  and  the  Grain  Futures  Administration  is 
our  common  cause  in  believing  that  this  bill  should  be  enacted. 

Senator  Pope.  Let  me  ask  this  question :  Are  there  other  commodi- 
ties than  butter  and  e^gs  where  there  is  a  considerable  demand  that 
they  be  included  in  this  bill?  I  have  had  several  people  speak  to  me 
about  other  commodities. 

Mr.  Goldsmith.  I  can't  answer  that,  Senator,  except  W  saymg 
that  yesterday  Mr.  O'Neal,  the  president  of  the  American  Farm  Bu- 
reau Federation,  in  his  testimony  before  this  committee,  indicated 
that  his  farm  organization  and  organizations  affiliated  with  the  Farm 
Bureau  have  indicated  a  very  strong  desire  that  the  other  commodi- 
ties in  which  they  trade  be  included  in  this  bill.  That  was  largely 
for  the  reason  that  if  one  commodity  exchange  is  regulated,  the 
speculators  may  move  to  some  other  commodity  exchange. 

I  might  say,  Mr.  Chairman,  that  since  we  must  conclude  today, 
and  we  have  10  or  12  more  witnesses,  Mr.  Mehl  has  kindly  agreed 
that  he  will  present  his  testimony  at  this  time  on  behalf  of  the  Grain 
Futures  Administration.  It  is  expected  that  this  will  take  about  an 
liour — and,  of  course,  he  will  answer  any  questions  of  the  commit- 
tee— and  then  we  may  adjourn^  and  then  we  will  present  at  the  after- 
noon session  some  10  or  12  witnesses  who  have  come  here,  some  of 
them  from  distant  places,  to  give  their  views  to  this  committee. 

STATEMENTS  OF  DR.  J.  W.  T.  DUVEL,  CHIEF;  J.  M.  MEHL, 
ASSISTANT  CHIEF;  AND  RODGER  R.  KA.UFFMAN,  ASSISTANT 
CHIEF  INVESTIGATOR,  GRAIN  FUTURES  ADMINISTRATION, 
DEPARTMENT  OF  AGRICULTURE,  WASHINGTON,  D.  C. 

STATEMENT  OF  J.  M.  MEHL 

Mr.  Mehl.  If  it  be  in  order,  Mr.  Chairman,  I  respectfully  request 
permission  to  refer  to  Dr.  Duvel  and  other  members  of  our  staff  cer- 
tain questions  and  matters  with  which  they  may  be  more  familiar. 
We  don't  want  to  tax  Dr.  Duvel  too  much,  but  I  know  the  committee 
w^ill  wish  to  hear  from  him. 
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Senator  Murphy.  Certainly.    Procewl. 

Mr.  Mehl.  We  have  not  considered  it  necessary  at  this  hearing^ 
to  present  any  testimony  in  general  siij)port  of  the  bill  H.  K.  6772. 
We  have  rather  assumed  that  the  question  of  whether  the  legislation 
is  desirable  and  necessary  was  settled,  so  far  as  this  committee  is 
concerned,  when  the  bill  was  reported  favorably  and  placed  on  the 
Senate  calendar.  We  understand  that  the  exchange  representatives 
desired  this  hearing  in  order  to  try  to  obtain  committee  support  for 
certain  modifications  which  they  felt  would  improve  the  bill  from 
the  standpoint  of  practicability  and  workability.  We  should  have 
been  very  glad  to  cooperate  in  such  a  ])rogram,  but  fi'om  their  testi- 
mony we  suspect — and  you  will  recall  that  one  of  their  witnesses 
suggested  that  we  were  suspicious  of  everyone — we  suspect  that  they 
have  sought  here  to  do  something  more  than  just  clarify  language 
and  improve  the  bill  in  its  application  to  their  practical  problems. 

Their  position,  as  we  understand  it  today;  is  exactly  what  it  has 
been  in  the  past,  namely,  that  no  legislation  is  necessaiy.  While  that 
is  the  majority  viewpoint,  there  are  many  members  of  the  exchanges,. 
I  am  sure,  who  would  welcome  this  legislation,  but  they  know  that 
they  would  not  be  very  popular  back  home  if  they  came  to  Washing- 
ton and  advocated  it. 

I  think  Senator  Norris  will  concede  that  majorities  may  be  wrong. 
[Laughter.] 

Senator  Norris.  I  have  found  that  they  are  awfully  aggressive  lots 
of  times. 

Mr.  Mehl.  Dr.  Duvel  and  we  in  the  (irain  Futures  Administration 
freely  admit  that  millers  and  commission  merchants  know  more  about 
their  problems  than  we  could  possibly  know,  and  we  are  not  denying 
that  if  they  would  set  their  minds  to  it  they  could  improve  this  bill 
materially.  However,  we  would  have  more  confidence  in  what  they 
suggest  if  they  stood  ready  to  accept  the  legislation  with  the  changes 
which  they  have  requested. 

This  bill  has  been  given  very  careful  consideration  by  the  House 
Committee  on  Agriculture.  The  Solicitor  and  the  lawyers  of  the 
Department  of  Agriculture  believe  that  the  provisions  of  the  bill 
are  constitutional  and  sound  legally.  Tlie  House  Committee  on  Agri- 
culture had  the  benefit  of  the  draftsmanship  and  the  expert  knowl- 
edge regarding  constitutional  questions  which  its  legislative  counsel 
could  give  it:  We  believe  that  the  bill  in  its  present  form  is  a  pretty 
good  bill  and  will  accomplish  the  purposes  that  it  is  intended  to  ac- 
complish. It  can  be  improved,  of  coui>;e,  but  that  is  true  of  prac- 
tically every  law  that  is  on  the  statute  b(X)ks  today.  It  is  impossible 
to  write  into  any  law  language  so  clear  that  every  question  arisino- 
m  the  future  can  be  anticipated  and  resolved  and  settled  in  advance* 
Moreover,  when  we  try  to  do  so.  we  frequently  find  that  the  law  has 
been  narrowed  so  as  to  become  useless  in  appli6ation  to  new  situations 
which  could  not  be  anticipated. 

Senator  Pope.  What  do  you  mean  when  you  say  "the  bill  in  its 
present  form"? 

Mr  Mehl.  I  mean  the  bill  H.  R.  6772,  with  the  amendments  sug- 
gested in  the  letter  of  the  Secretary  of  Agriculture  to  the  Senate 
Committee  on  Agriculture  of  June  27, 1935. 

It  was  said  at  the  outset  of  this  hearing  that  the  state  of  the  mar- 
kets during  the  past  2  years  in  itself  indicated  that  here  was  no  need 


for  legislation.  We  must  admit  that  there  has  been  no  serious  market 
disturbance  since  July  1933,  but  we  believe  that  there  are  several 
reasons  for  this  other  than  those  that  have  been  here  suggested.  In 
the  first  place,  the  small  speculators  that  were  in  the  market  at  that 
time  lost  everything  they  had;  in  other  words,  they  lost  their  stake, 
and  it  is  common  knowledge  on  the  street  that  after  a  market  crash  of 
that  kind  it  takes  about  2  years  to  grow  another  crop  of  speculators. 

[Laughter.]  „    i       a 

Senator  Murphy.  You  insist  upon  the  word  '^speculators    there? 

Mr.  Mehl.  Yes,  I  do.  Senator  Murphy;  for  the  purpose  of  this 
discussion  at  least.  It  is  barely  possible,  also,  that  the  fact  that  this 
bill  or  one  like  it  has  been  pending  before  Congress  practically  all  of 
that  period  has  in  itself  had  a  healthy  influence  and  has  had  some 
effect  in  confining  the  market  within  i-easonable  bounds. 

Senator  Murphy.  Would  you  or  would  you  not  relate  it  to  the 
loans  on  commodities  as  made  by  the  Government  ? 

Mr.  Mehl.  Oh,  yes;  there  were  many  factors  involved  in  the 
market  during  the  past  2  years. 

It  was  suggested  that  tliere  were  no  large  speculators  in  the  market 
during  this  period.  That  is  true,  and  is,  perhaps,  another  reason  why 
there  have  been  no  serious  disturbances.  There  have  been  very  few 
occasions  during  the  past  year  when  any  speculator  in  Chicago  wheat 
futures  has  had  more  than  2,000,000  bushels  long  or  short  at  any  one 
time.  However,  that,  to  our  mind,  is  a  practical  demonstration  that 
a  permanent  limitation  of  some  such  figure  might  be  a  permanent 
cure  for  these  conditions  and  might  tend  to  prevent  recurring  market 
disturbances  such  as  we  had  in  1933.  If  the  mills  and  elevators  have 
been  able  to  hedge  and  have  not  been  hampered  in  their  operations 
during  the  past  2  years  because  of  the  absence  from  the  market  of 
large  speculators,  we  think  it  reasonable  to  suppose  that  they  can 
get  along  without  them  in  future  years.  There  will  be  years,  of 
course,  when  more  grain  is  produced  than  has  been  produced  during 
the  past  2  years  and  when  there  will  b©  a  larger  volume  of  hedging 
sales  to  be  absorbed,  but  our  conclusion,  based  on  12  years  of  observa- 
tion, is  that  by  prohibiting  excessively  large  speculative  lines  and 
removing  the  hazard  of  market  manipulation  and  collapse  by  the 
sudden  liquidation  of  large  lines  the  smaller  speculators  may  have  a 
chance  to  make  some  money  sometimes  instead  of  always  losing  it, 
and  as  a  result  there  will  be  a  more  certain  and  constant  flow  of  trad- 
ing, which  will  more  than  make  up  for  the  temporary  loss  of  volume 
in  certain  years  or  during*  certain  periods  when  a  few  large  specu- 
latoi*s  are  swelling  the  volume  by  their  sometimes  harmful  ojjerations. 

With  respect  to  the  proposal  submitted  by  exchange  representatives 
relating  to  a  20-percent  margin  requirement  on  speculative  lines  as  a 
means  of  control,  we  would  have  no  particular  objection  to  that  whole 
amendment  as  an  additional  or  perhaps  even  an  alternative  provision 
in  the  bill,  but  we  do  object  to  it  as  a  substitute. 

Senator  Murphy.  That  is  with  reference  to  what  provision  ? 

Mr.  Mehl.  The  margin  proposal  which  would  require  a  20-percent 
margin  on  speculative  lines  in  excess  of  2,000,000  bushels.  We  do 
object  to  that  proposition  as  a  substitute  for  a  fixed  limitation  upon 
speculative  lines  as  authorized  in  section  4a  of  the  bill.  Indeed,  we 
think  that  the  proposal  of  the  exchanges  for  a  20-percent  margin  on 
speculative  lines  in  excess  of  2,000,000  bushels  in  the  case  of  grain 
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is  in  itsel:f  an  argument  for  limitations.  There  can  be  only  one  pur- 
pose in  a  20-percent  marginal  requirement  on  speculative  lines  in 
excess  of  2,000,000  bushels,  and  that  is  to  prevent  such  lines.  If  that 
be  the  purpose,  there  should  be  no  objection  to  a  limit,  which  can  be 
fixed  definitely  and  with  certainty.  The  only  difficulty  in  that  regard 
is  that  it  is  impractical,  we  think,  by  law  to  fix  a  stat-ed  speculative 
limit  applying  to  all  commodities  in  all  markets  under  all  circum- 
stances. 

Take  the  20-percent  margin  requirement  suggested  and  assume  a 
suggested  limit  of  2,000,000  bushels;  assume  that  it  is  proper  for  a 
large  market,  such  as  the  Chicago  Board  of  Trade,  it  doesn't  follow 
that  a  2,000,000-bushel  limit  on  a  speculative  line  would  be  proper  in 
smaller  markets,  such  as  Minneapolis,  Kansas  City,  or,  to  take  an 
extreme  case,  the  still  smaller  markets  on  the  Pacific  coast.  You 
realize,  of  course,  that  86  percent  at  least  of  all  the  trading  in  grain 
for  future  delivery  in  the  United  States  takes  place  on  the  Chicago 
Board  of  Trade. 

Senator  MoGill.  What  percent? 

Mr.  Mehl.  Eighty-six  percent.  Moreover,  we  think  that  the 
20-percent  limit  cannot  be  effective  and  cannot  operate  fairly  with 
respect  to  all  persons.  Even  with  wheat  at  $1  per  bushel  a  wealthy 
speculator  could  carry  a  large  line  with  a  margin  representing  just 
one-fifth  of  the  price.  Most  speculators  who  have  ever  gotten  more 
than  2,000,000  bushels  in  any  one  future  at  any  one  time  are  wealthy, 
and  this  is  important  in  our  opinion — well,  on  the  average,  there  are 
less  than  eight  men  in  the  entire  United  States  that  during  the  course 
of  a  year  have  a  speculative  position  of  more  than  2,(KX),00(I  bushels 
at  any  one  time. 

Senator  Murphy.  If  you  will  pause  there  a  moment,  please,  do 
you  think  it  has  to  be  left  in  the  discretion  of  this  Commission  to 
&x  a  limitation  as  to  each  market  because  the  2,000,000  limitation 
in  the  case  of  Chicago  might  not  be  a  regulation  that  wouhl  fit  San 
Francisco  ? 

Mr.  Mehl.  That  is  correct. 
^  Senator  Murphy.  The  punitive  commission  of  20  percent  on  excess 
lines  would  operate  the  same,  however,  in  San  Francisco  as  it  would 
in  Chicago,  wouldn't  it? 

Mr.  Mehl.  Oh,  yes ;  certainly. 

Senator  Murphy.  Your  advocacy  is  of  a  prohibition  in  excess  of 
a  given  amount  of  trading  as  fixed  by  the  Commission  ? 

Mr.  Mehl.  We  think  if  there  is  any  justification  for  a  limit  it 
ought  to  be  definitely  fixed  and  ought  to  operate  fairly  as  to  all 
persons  at  all  times. 

Senator  Murphy.  You  think  in  the  last  analysis  it  wouldn't  repress 
the  big  operator  at  all  because  he  would  be  an  operator  with  larger 
resources;  is  that  it? 

Mr.  Mehl.  Yes;  these  large  speculators  oprate  not  only  in  the 
commodity  markets  but  in  securities  and  various  other  commodities 
not  covered  by  this  bill — commodities  such  as  sugar,  rubber,  and 
hides,  and  in  many  cases — well,  I  won't  say  in  many  cases,  but  in 
some  cases  certainly— they  do  not  put  up  any  cash  margins  at  all. 
They  simply  deposit  their  securities  as  a  basis  for  credit,  and  there 
is  no  reason  to  believe  that  such  men  could  not  find  some  way  of 


financing  speculative  lines  in  excess  of  2,000,000  bushels  if  they 
thought  it  profitable. 

We  think  that  this  problem,  from  its  very  nature,  is  one  which 
must  be  left  to  the  Commission.  We  feel  strongly  that  section  4a 
must  be  left  in  the  bill.  Even  if  the  20-percent  margin  was  a 
deterring  factor  affecting  speculators  in  the  large  Chicago  market, 
it  would  have  absolutely  no  effect  on  excessive  speculation  in  smaller 

markets  where  2,000,000-bushel  lines  never  occur.     Furthermore 

Senator  Murphy.  It  seems  to  me  from  your  statement  that  there 
is  nothing  at  all  in  this  20-percent  proposal.  It  wouldn't  keep 
lines  from  going  over  2,CtoO,000,  because  the  rich  man,  who  would 
be  the  man  who  would  have  a  line  in  excess  of  2,000,000,  would  be 
a  man  who  could  put  up  this  higher  margin. 

Mr.  Mehl.  I  do  not  wish  to  he  understood  as  saying  exactly  that, 
because  it  is  possible  that  certain  large  speculators  might  stay  out 
of  the  market  rather  than  pledge  their  securities  in  such  large 
amounts,  but  to  anyone  who  had  the  money  or  the  securities,  and  be- 
lieved he  could  operate  with  profit,  I  do  not  think  it  would  make 
any  difference  at  all. 

Senator  Murphy.  The  speculator  does,  doesn't  he? 
Mr.  Mehl.  Yes ;  that  is  why  he  is  in  the  market. 
We  do  not  have  any  objection  to  including  a  margin  provision  in 
addition  to  what  is  already  in  the  bill,  but  we  do  insist  that  it  is  not 
a  proper  substitute  for  section  4a. 

Since  1926, 1  believe,  the  Grain  Futures  Administration,  and  prac- 
tically every  Secretary  of  Agriculture,  have  recommended  legislation 
providing  for  limitations  upon  excessive  short  selling  and  specula- 
tion. Limitations  may  cut  down  the  volume  of  trading.  They  will 
cut  down  speculative  patronage  from  a  certain  class  of  speculatoi*s. 
but,  as  I  stated  before,  these  are  relatively  few  in  number,  on  the 
average  less  than  a  dozen  in  any  one  grain  during  any  one  year.  We 
are  confident  that  this  type  of  patronage  can  be  dispensed  with 
entirely,  if  necessary,  and  if  dispensed  with  the  smaller  speculators 
who,  after  all,  furnish  the  main  support  for  future  trading  and  hedg- 
ing will  get  a  break  once  in  a  while  and  will  not  so  frequently  lose 
their  stake  in  a  game  which  is  too  big  for  them,  as  against  a  few  large 
speculators. 

Senator  Murphy.  What  would  you  say  to  the  contention  that  was 
advanced  here,  that  that  will  restrict  the  absorptive  ability  of  the 
market  when  ligitimate  operators,  these  processing  plants,  seek  to 
put  out  hedges  ? 

Mr.  Mehl.  We  think.  Senator  Murphy,  based  on  observations  of 
many  years,  that  the  large  speculators — those  who  trade  in  amounts 
over  2,000,000  bushels — ai^  an  unreliable  source  upon  which  to  de- 
pend for  speculative  support  to  absorb  hedging  sales.  In  the  fall  of 
1926,  I  recall,  one  such  speculator  was  short  10,000,000  bushels,  and 
another  at  the  same  time  was  short  12,000.000  bushels  of  December 
wheat  futures,  at  the  very  time — was  it  in  September,  Dr.  Duvel  ? 
Dr.  Duvel.  It  was  early  in  September. 

Mr.  Mehl.  It  was  the  very  time  when  the  crop  was  moving  and 
when  the  market  needed  buying  support  to  absorb  the  hedging  sales 
from  the  country.  Obviously,  those  22,000,000  bushels,  which,  as  I 
recall,  comprised  about  33%  percent  of  the  entire  open  interest  in 
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that  future  at  the  time,  were  added  to  the  hedging^  pressure.  We 
believe  that,  by  and  large,  to  the  extent  that  speculation  is  necessary 
to  provide  a  hedging  market— and  we  conceded  that  it  is— it  must 
depend  more  or  less  upon  the  so-called  smaller  speculator,  the  general 
public. 

Senator  Schwellenbach.  Can  you  give  us  an  estimate  as  to  the 
extent  of  which  losses  by  small  spe(;ulators  have  occurred  from  mar- 
ket collapses  due  to  overextension  by  speculation  by  large  ones  i 

Mr.  Mehl.  I  think  it  usually  occurs  from  overspecmlation. 

Senator  SchwbIvLenbach.  By  large  operators? 

Mr.  Mehl.  I  would  not  say  in  every  case,  no ;  l)ecause  there  are 
times  when  the  wheat  market  gets  on  the  front  pages  of  the  news- 
papers as  the  result  of  war  news  or  something  of  that  sort,  and  you 
just  can't  keep  people  out  of  the  market. 

Senator  Schwellenbach.  Is  it  possible  for  you  to  estimate  the 
extent  to  which  these  overextensions  by  large  operators  have  resulted 
in  losses  to  small  operators?    Has  it  been  a  material  factor? 

Mr.  Mehl.  It  has  been  a  material  factor;  but  I  wouldn't  attempt 
to  estimate  the  cost. 

Senator  Schwellenbach.  If  that  is  true,  then  isn't  it  logical  to 
conclude  that  if  you  can  prevent  overextension  by  large  operators 
you  will  to  that  extent  encourage  the  operation  by  smaller  operators, 
and  thereby  provide  a  more  diversified  speculative  market  than  you 
get  at  the  present  time  ? 

Mr.  Mehl.  You  have  stated  our  position  exactly,  Senator  S<'hwel- 
lenbach.  That  is  what  we  believe.  We  believe  there  will  be  a  more 
constant  and  a  more  dependable  patronage  of  the  future  market 
without  these  excessively  large  speculators. 

Senator  Murphy.  Did  I  understand  you  to  testify  that  there  have 
been  no  2,000,000  lines  in  the  last  3  years? 

Mr.  Mehl.  I  wouldn't  say  that  there  have  not  been  any  during  the 
past  2  years.  There  have  been  some  perhaps,  but  they  have  been 
comparitively  few  in  number,  and  I  should  say  in  no  case  as  much  as 
3,000,000. 

Senator  Murphy.  You  would  believe,  then,  that  the  processors  of 
these  comniodities  have  had  no  difficulty  in  the  last  3  years  in  hedging 
their  positions? 

Mr.  Mehl.  I  suppose  there  are  times  in  every  market  when  there 
will  be  lulls  in  trading  and  when  hedging  orders  cannot  be  executed 
at  the  instant.  I  presume  this  may  have  been  true  sometimes  during 
the  past  2  years,  but  I  can  say  with  certainty  that  the  Grain  Futures 
Administration  has  received  no  complaints  of  inability  to  execute 
hedging  orders  during  this  period. 

I  would  not  wish  to  say  that  there  had  not  been  a  time  when 
difficulty  was  experienced  in  executing  a  hedging  order  right  at  the 
moment.  That  is  likely  to  occur  even  during  normal  periods  of 
trading. 

Senator  Murphy.  In  almost  anything? 

Mr.  Mehl.  Yes. 

Of  course,  we  recognize  that  there  are  many  men  in  the  trade  who 
honestly  believe  that  the  futures  market  and  speculation  in  futures 
will  die  a  natural  death  unless  we  can  have  a  few  large  speculative 
leaders  in  the  market.  And  by  leaders  is  meant  men  of  wealth 
and  speculative  genius  who  are  able  by  the  force  of  their  own  trading 


at  times  to  put  wheat  on  the  front  pages  of  the  newspapers  and 
thereby  attract  a  following  on  the  part  of  smaller  traders.  If  that 
be  true,  it  seems  all  the  more  reason  to  us  why,  on  moral  principles 
if  not  economic,  a  check  should  be  put  on  such  practices. 

We  believe  that  the  futures  markets^  and  the  very  natural  specu- 
lative interest  which  these  markets  will  always  attract,  may  serve 
useful  purposes  in  providing  hedging  protection,  in  aiding  in  the  eco- 
nomical marketing  of  grain  and  in  causing  intelligent  price  opinion 
to  focus  in  a  central  market  place.  But  if  future  trading  is  to  be 
justified  from  the  standpoint  only  of  collecting  commissions  is 
to  be  looked  upon  from  the  gambling  standpoint  of  trying  merely  to 
get  as  large  a  play  as  possible,  without  regard  to  who  is  hurt  and 
without  regard  to  the  effect  these  operations  have  on  prices,  we 
think  there  is  only  one  ultimate  solution  of  the  problem  and  I  need 
not  suggest  what  the  answer  will  be. 

The  Grain  Futures  Administration  would  like  to  see  if  this  specu- 
lative force  cannot  be  held  in  check — be  regulated — because  it  does 
serve  a  rather  useful  purpose  in  furnishing  hedging  protection  in  the 
present  system  of  grain  markets. 

Senator  Murphy.  Have  futures  an  effect  on  cash  values? 

Mr.  Mehl.  Oh,  yes ;  certainly. 

Senator  Murphy.  A  very  considerable  effect? 

Mr.  Mehl.  We  think  future  trading  has  an  all-important  effect 
upon  prices.  It  is  the  medium  through  w^hich  price  opinion  regard- 
ing any  commodity  expresses  itself  in  the  organized  exchanges. 

Senator  Murphy.  Would  you  say,  then,  that  with  crop  conditions 
in  the  Southwest  such  as  they  are,  and  speculative  purchases  of  wheat 
expected  to  put  the  price  of  wheat  up,  that  will  in  turn  be  reflected  on 
cash  wheat  prices  today  ? 

Mr.  Mehl.  Yes,  sir. 

Senator  Murphy.  So  that  that  speculation  does  raise  the  price  and 
give  the  benefit  now  to  the  man  who  has  the  grain,  or  the  wheat, 
rather  ? 
,^    Mr.  Mehl.  Yes. 

Senator  Schwellenbach.  Do  you  have  any  history  of  the  effect 
upon  legitimate  or  the  opportunity  for  legitimate  hedging  immedi- 
ately after  one  of  these  collapses  which  comes  as  a  result  of  over- 
extension? Do  you  have  any  history  showing  that  they  have  diffi- 
culty and  have  had  difficulty  immediately  after  a  collapse  ? 

Mr.  Mehl.  I  cannot  give  you  a  specific  instance  of  any  hedger  who 
had  that  difficulty,  but  I  am  sure  that  the  representatives  of  the  grain 
exchanges  will  admit  that  immediately  following  the  situation  in 
1933,  and  practically  up  to  the  present  time  the  market  has  been 
exceedingly  thin.  The  volume  of  trading  has  been  small.  During 
the  last  4  months  it  has  been  very  much  smaller  than  during  any 
similar  previous  period. 

Senator  Schwellenbach.  So  if  you  could  prevent  these  market 
collapses  as  a  result  of  extension  by  larger  operators  you  would  sta- 
bilize over  a  period  of  years  the  opportunity  for  legitimate  hedging? 

Mr.  Mehl.  We  think  so.  Senator. 

Senator  Murphy.  Do  you  think  the  factors  now  in  the  present 
condition  due  to  the  drought  in  the  Southwest  are  potential  of  a  run- 
away market?  It  would  be  stimulated  by  opportunity  to  trade  in 
excess  of  two  million. 
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Mr.  Mehl.  That  is  the  difficulty.  There  are  always  potentialities 
for  excessive  speculation.  It  grows  up  overnight ;  a  sudden  change 
in  crop  conditions  may  move  the  price  up,  naturally,  3  or  4  cents. 
We  can't  hope  to  stop  that  sort  of  thing  by  legislation.  Prices 
should  advance  by  reason  of  change  in  actual  sup])ly  or  demand  con- 
ditions. Of  course,  these  are  going  to  change,  and  if  the  change  be 
a  sudden  one,  market  prices  also  are  going  to  change  suddenly. 

There  may  be  times  when  that  happens  when  the  general  public 
will  be  attracted  by  the  possibilities  of  making  mu(jh  money,  and  by 
getting  into  the  market  will  build  up  a  speculative  market  which  has 
all  of  the  potentialities  for  a  crash  and  a  price  debacle  such  as  we 
had  in  1933. 

I  wish  next  to  direct  attention  for  a  moment  to  the  question  of 
registration  of  floor  brokers.  Mr.  Coughlin,  who  is  president  of  the 
Floor  Brokers  Association  of  the  Chicago  Board  of  Trade,  appeared 
m  opposition  to  the  registration  of  floor  brokers.  He  said— and  I 
want  to  be  sure  that  I  quote  him  correctly.  He  said  that  the  floor 
broker  is  merely  an  agent  for  an  und isclosed  principal.  If  that  state- 
ment were  true,  we  would  readily  agree  with  Mr.  Coughlin  that  it  is 
entirely  unnecessary  to  register  floor  brokers.  But  Mr.  Coughlin 
failed  to  tell  the  committee — and  I  would  not  say  that  he  intention- 
ally omitted  to  do  so — ^that  while  these  floor  brokers  are  engaged  in 
executing  orders  for  others  as  agents,  they  are  at  the  same  time  trad- 
mg  in  futures,  and  speculating  for  their  own  personal  account.  They 
have  a  perfect  right  to  do  so  under  the  rules  of  the  Chicago  Board 
of  Trade. 

One  witness,  as  I  recall,  expressed  fear  that  the  activities  of  floor 
brokers  and  scalpers  would  be  greatly  hampered  if  the  commission 
named  in  this  bill  should  fix  a  limit  on  the  amount  of  speculative 
trading  that  might  be  done  in  1  day,  say,  2,000,000  bushels.  Ob- 
viously, if  a  broker  finds  time  to  speculate  and  tr-ade  for  his  own 
account  to  the  extent  of  2,000,000  bushels  in  a  single,  dav,  he  is  doing 
something  more  than  merely  acting  as  agent  for  an  undisclosed 
principal.  Now,  if  Mr.  Coughlin,  as  president  of  the  Floor  Brokers 
Association,  would  come  forward  and  in  behalf  of  those  brokers  agree 
to  a  provision  in  this  bill  which  would  confine  their  activities  to  what 
he  represented  was  their  sole  function,  to  act  as  agent  for  undisclosed 
principals;  if  they  would  agree  to  }>e  either  fish  or  fowl  and  not  try 
to  be  both,  we  would  very  gladly  concur  in  the  recommendation  to 
strike  out  the  provision  requiring  floor  brokers  to  be  registered.  I 
am  not  suggesting  that  this  be  done,  although  I  think  such  separa- 
tion of  function  would  be  well  justified  both  as  a  matter  of  law  and 
as  a  matter  of  moral  and  ethical  conduct.  One  should  not  have  a 
personal  interest  in  subject  matter  regarding  which  he  holds  himself 
out  to  others  as  being  a  disinterested  and  independent  agent. 

Senator  Murphy.  Do  I  understand  then  that  it  would  be  possible 
for  this  floor  broker,  if  I  put  in  an  order  and  didn't  put  in  a  si3ecified 
price,  to  buy  10,000  bushels  of  wheat  at  the  market,  and  in  executing 
my  order  sell  that  wheat  to  me  at  the  price  that  he  detei-mines? 

Mr.  Mehl.  No;  what  I  meant  to  say.  Senator,  although  that  has 
been  done,  not  in  such  large  quantities,  perhaps,  but  what  I  meant 
to  say  was  that  at  the  same  time  that  he  is  acting  in  the  wheat  pit  in 
executing  orders  that  come  to  him  from  commission  merchants 
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Senator  Murphy  (interposing).  My  order  has  come  to  him  from 
ra  commission  merchant. 

Mr.  Mehl  (continuing).  He  is  at  the  same  time  trading  with  other 
people  in  the  pit  for  his  own  personal  account. 

Senator  Murphy.  All  right,  why  wouldn't  he  trade  with  me,  ac- 
cording to  that  statement?  Why  wouldn't  he  supply  my  order? 
I  send  it  in  to  Frazier-Jelke  or  some  other  Chicago  house  and  they 
send  it  down  to  him  as  one  of  the  pit  traders  to  buy  10,000  bushels  of 
wheat,  and  the  price  is  not  stated.    Now,  he  can  sell  that  wheat 

tome?  .  1  xi_-    1  n  • 

Mr.  Mehl.  It  has  been  done  and  is  being  done,  and  this  bill  is 
intended  to  stop  that  by  prohibiting  him  from  taking  such  orders 
into  his  own  account.  I  don't  mean  to  say  that  this  is  authorized  by 
the  rules  of  the  board  of  trade.    It  is  not. 

Senator  Murphy.  Well,  that  is  the  inference  I  drew  from  what 
you  said,  and  I  want  to  be  corrected  if  I  am  wrong. 

Mr.  Mehl.  I  am  sorry  if  I  gave  that  impression.  I  merely  meant 
to  say  this,  that  under  the  rules  of  the  exchange  a  floor  broker  may 
act  in  a  dual  capacity;  that  is,  he  may  act  as  agent  in  executing 
these  orders  by  bona-fide  transactions  with  others,  but  in  the  mean- 
time he  is  free  to  trade  with  other  brokers  in  the  pit  for  his  own 

account. 

Senator  Murphy.  With  other  brokers? 

Mr.  Mehl.  That  is  right. 

Senator  Murphy.  Not  with  customers  of  some  other  concern? 

Mr.  Mehl.  No. 

Senator  Murphy.  Or  the  customer  of  this  same  house? 

Mr.  Mehl.  No  sir. 

Senator  Murphy.  But  with  other  brokers? 

Mr.  Mehl.  Yes;  I  don't  want  to  be  understood  as  suggesting  to 
this  committee,  which  is  convened  at  the  special  request  of  the  grain 
exchanges,  that  this  separation  of  functions  should  be  made  by  law 
now,  but  I  do  think  the  committee  is  entitled  to  correct  information 
from  a  man  who  himself  is  a  floor  broker  and  knows  better  than  any- 
one else  that  such  floor  brokers  do  act  in  a  dual  capacity — namely, 
that  they  execute  orders  for  commission  firms  in  the  pit  and  that 
at  the  same  time  they  have  a  personal  interest  in  the  market  and  do 
trade  and  also  scalp,  as  was  testified  here,  for  profits  of  an  eighth 
or  a  quarter  of  a  cent  per  bushel. 

The  argument  has  been  advanced  that  the  floor  brokers  do  not 
need  to  be  registered  because  they  have  no  dealings  with  the  public, 
that  they  are  a  special  class  of  board  of  trade  members  operating  in 
the  pit  in  executing  orders  for  others.  That  is  all  very  true,  but  we 
must  not  lose  sight  of  the  fact  that  every  order,  whether  it  comes 
from  Topeka,  Kans.,  or  Shanghai,  China,  hedging  as  well  as  specu- 
lative orders,  ha\e  got  to  pass  through  the  bottle  neck  of  the  floor 
broker  who  is  the  man  who  executes  these  orders  by  purchase  and 
sale  with  other  brokers  in  the  pit  or  trading  place  provided  on  the 
exchange  floor.  So  that,  while  the  floor  broker  does  not  have  direct 
contact  with  the  public,  his  activities  do  very  materially  affect  the 
interests  of  those  who  have  orders  flowing  into  the  wheat  market. 

Senator  Murphy.  Well,  what  is  accomplished  by  his  registration? 

Mr.  Mehl.  I  hope  to  get  to  that,  and  then  I  will  conclude  my  dis- 
cussion of  the  registration  provision. 
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As  I  said  before,  if  these  floor  brokers  were  trading  exclusively 
for  their  own  personal  account,  or  were  engaged  «»xclusively  in  exe- 
cuting orders  for  others,  we  would  agree  that  registration  could  be 
dispensed  with.  But  we  have  observed  many  instances  wherein  floor 
brokers  executing  orders  for  customers  have,  by  cross  trading  and 
other  means,  managed  to  take  these  orders  into  their  own  personal 
account  on  the  books  of  some  third  party  at  prices  fixed  by  them- 
selves, and  in  these  circumstances  W(^  feel  that  it  is  rather  necessary 
to  know  with  what  commission  firms  these  brokers  have  their  per- 
sonal accounts,  and  that  the  registration  requirement  is  necessary  to 
enable  us  to  know  at  all  times  exa<*tly  what  members  in  the  various 
pits  are  engaged  in  executing  orders  for  others.  There  aix^  floor 
traders,  scalpers,  who  do  trade  exclusively  for  their  own  account, 
and  they  do  not  handle  customer  orders,  and  so  far  as  this  bill  is 
concerned  they  are  not  affected ;  thev  will  not  be  required  to  register. 

Senator  Murphy.  It  surprises  me  that  a  reputable  house  on  the 
board  of  trade  would  do  business  with  a  floor  trader  under  circum- 
stances where  it  felt  that  its  client  was  paying  more  or  received  less 
by  reason  of  the  trader  himself  dealing  with  hims<'lf  or  with  some 
third  party. 

Mr.  Mehl.  I  think  I  can  give  you  some  definite  information  based 
on  a  case  in  just  a  few  minutes  which  will  show  you  what  we  are  driv- 
ing at,  but  in  the  meantime— and  I  hope  the  Senators  present  will  not 
get  excited  over  that  point,  because  1  did  not  raise  it  for  that  purpose 
and  would  not  have  raised  it  at  all  excepting  for  Mr.  Coughlin's  testi- 
mony which  I  thought  was  erroneous  and  should  be  corrected— I 
would  urge  that  that  separation  of  function  be  not  done  at  the  present 
time.    There  is  another  side  to  that  (juestion 

Senator  Murphy.  Yes;  as  it  stands,  it  looks  like  a  racket 
[iiaughter.] 

Mr.  Mehl.  Yes;  there  is  another  side,  and  manv  ])ractir'al  men  who 
are  operating  m  the  pits  and  who  never  engage  in  this  sort  of  thing 
teel  that  it  is  an  advantage,  perhaps,  at  times  to  let  floor  brokers  trade 
in  that  way  because  it  is  not  so  apparent  for  whom  they  are  trading. 

benator  Murphy.  I  thought  there  would  be  the  other  side,  because 
1  just  can  t  conceive  of  all  these  firms  on  the  Chicago  Board  of  Trade 
being  so  very  unethical  and  so  lacking  in  standards  of  integrity  and 
fair  dealmg  with  their  clients. 

•  ¥/•  ^o"V  ^  think  the  committee  would  be  interested  to  know  that 
m  the  1934  hearings  before  the  House  Committee  on  Agriculture  on 
this  particular  point,  a  former  president  of  the  Chicago  Board  of 
Irade,  hamuel  P.  Arnot,  a  man  who  was  such  president  for  many 
years,  and  still  has.  I  know,  a  real  afl'i  ction  and  regard  for  that  insti- 
tution, came  voluntarily  before  the  House  committee  and  recom- 
mended that  brokers  executing  orders  in  future  contracts  for  others 
be  licensed  under  the  act  the  same  as  commission  houses,  instejid  of 
being  subject  to  penal  action  as  now  i)rovided  in  the  bill ''  This  ao- 
pears  on  page  245  of  the  House  hearings  on  H.  K.  8829  in  April  1934 
In  other  words-and  it^was  out  of  sympathy  for  the  floor  brokers  and 
their  problems,  which  he  knows  perhaps  as  well  as  any  man  livinff— 
he  suggested  registration  in  lieu  of  the  more  severe  penal  provisions 
which  were  in  the  bill  being  considered  at  that  time.  That  is  all  I 
have  to  say  on  registration. 


Now,  Mr.  Coughlin  referred  to  a  case  in  which  he  defended  three 
floor  brokers  on  the  Chicago  Board  of  Trade  against  charges  filed  by 
the  Secretary  of  Agriculture  in  1930,  and  which  he  stated  resulted  in 
a  complete  vindication  of  his  clients  after  a  hearing  involving  2,000 
pages  of  testimony  and  costing  the  Government,  so  he  said,  $5,000. 
Incidentally,  one  of  the  respondents  in  that  case  admitted  to  one  of 
our  accountants  that  he  had  cross-traded  with  the  other  respondents 
and  taken  customers'  orders  into  his  own  account,  and  we  fully  ex- 
pected that  this  respondent,  when  the  case  came  on  for  hearing,  would 
come  forward  and  make  the  same  admission  that  he  made  to  our 
accountants,  and  if  he  had  done  so  the  record  as  to  him  would  have 
been  very  short  and  not  at  all  costly ;  however,  all  of  the  respondents 
were  defended  so  ably  that  the  hearing  did  consume  much  time  and 
filled  many  pages  of  testimony. 

I  would  like  to  read  from  the  opinion  and  the  order  of  the  Com- 
mission in  that  case  and  let  the  Senators  judge  for  themselves  the 
extent  of  the  respondent's  vindication  by  the  Commission.  I  am 
reading  now  from  the  opinion  and  order  of  the  Commission  in  that 
case,  consisting  of  the  Secretary  of  Agriculture,  Secretary  of  Com- 
merce, and  the  Attorney  General.  On  the  charge  of  manipulation  it 
was  said : 

The  evidence  indicates  that  respondents  William  B.  Massey  and  John  S. 
Reddy,  while  acting  as  pit  brokers  for  their  principals,  Lamson  Bros.  &  Co., 
E.  J.  Feehery  &  Co.,  and  James  E.  Bennett  &  Co.,  were  entrusted  with  certain 
orders  for  the  purchase  and  sale  of  wheat  for  future  delivery  on  and  subject 
to  the  rules  of  the  Chicago  Board  of  Trade  for  the  account  of  customers  of 
such  principals;  that  instead  of  executing  these  orders  by  bona-fide  purchase 
and  sale  transactions  with  other  members  of  the  Chicago  Board  of  Trade,  as 
they  were  required  to  do  under  board  of  trade  rules,  the  took  these  orders  into 
their  own  personal  accounts  on  the  books  of  the  third  respondent,  Philip  J. 
Reddy,  at  prices  determined  and  fixed  by  themselves;  that  these  prices  were 
fixed  and  determined  so  that,  witb  possibly  one  exception,  they  were  within 
the  range  of  prices  in  effect  some  time  during  the  period  that  the  orders  were 
in  their  possession  for  execution,  but  that  the?  prices  thus  fixed  on  the  buying 
orders  of  customers  (and  which  to  respondents  Massey  and  John  S.  Reddy 
became  sales)  were  higher  by  amounts  varying  from  one-fourth  to  2  cents  per 
bushel  than  the  prices  fixed  on  selling  orders  of  customers  handled  in  the  same 
way  at  the  same  time. 

Counsel  for  the  Government  in  that  case,  in  trying  to  make  a  case 
under  the  present  authority  of  the  Grain  Futures  Act  to  outlaw 
and  stop  that  sort  of  thing,  built  their  case  on  the  theory  that  this 
was  manipulation.  They  knew,  of  course,  that  it  was  not  manipu- 
lation of  the  market  in  any  broad  sense  as  affecting  prices  generally, 
but  they  thought  possibly  they  might  be  able  to  sustain  a  charge 
under  the  law  that  these  deductions  from  the  prices  which  the 
customers  otherwise  would  have  received  were,  in  effect,  as  to  those 
customers,  a  manipulation  of  the  market  price. 

Senator  Murphy.  Pardon  me,  was  there  any  denial  in  that  case 
of  the  facts  alleged? 

Mr.  Mehl.  I'll  say  there  was,  2,000  pages  of  it. 

Senator  Murphy.  Well,  they  refuted  the  contention  that  they  had 
handled  these  order  in  this  way  ? 

Mr.  Mehl.  Oh,  yes;  but  I  think  the  findings  of  facts  by  the  com- 
mission, which  I  have  just  read,  do  not  very  strongly  suggest  a 
vindication. 
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Senator  Murphy.  As  I  understood  you,  it  was  a  question  of  law 
and  a  question  of  whether  there  was  manipulation  or  not. 

Mr.  Mehl.  Yes.  The  Commission,  in  passing  on  the  question  of 
law  involved,  as  to  whether  or  not  the  present  drain  Futures  Act 
was  adequate  for  that  purpose,  said : 

While  practices  of  the  character  here  involved  may  be  detrimental  to  cus- 
tomers and  may  even  amount  to  fraud,  we  nevertheless  find  difficulty  iu  adopt- 
ing the  view  that  these  constituted  manipulations  of  the  market  price  of  grain 
within  the  meaning  of  the  Grain  Futures  Act. 

Senator  Frazier.  Have  you  got  anything  in  this  bill  that  will  pre- 
vent transactions  of  that  kind? 

Mr.  Mehl.  Yes,  sir.  Cross  trading  was  the  means  adopted  in  that 
case  by  which  to  get  these  customers'  orders  into  the  personal  ac- 
counts of  the  res])ondents. 

Senator  Frazier.  You  think  this  gets  around  it  ? 

Mr.  Mehl.  Under  this  bill  cross  trading  is  specifically  prohibited 
as  such.  You  do  not  have  to  prove  anything  more  than  the  fact  of 
cross  trading.  And  furthermore,  brokers  are  prohibiterl  by  this  bill 
from  bucketing  or  from  taking  customers'  orders  into  their  own 
account  without  prior  consent  of  the  customer. 

Senator  Murphy.  Well,  did  the  court  find  that  the  facts  that  you 
alleged  were  proven? 

Mr.  Mehl.  The  case  did  not  go  to  the  court  because  the  Commis- 
sion disposed  of  it. 

Senator  Murphy.  The  Commission  decided  that  the  facts  alleged 
were  proven? 

Mr.  Mehl.  Yes ;  but  that  the  law  did  not  cover  it. 

Senator  Murphy.  I  understand.  That  is  just  what  I  wanted  to 
get  at.  Now,  you  say  that  this  was  done  in  violation  of  the  rules  of 
the  board  of  trade? 

Mr.  Mehl.  Yes;  it  was. 

Senator  Murphy.  Did  the  board  of  trade  do  anything  with  respect 
to  these  men? 

Mr.  Mehl.  Yes;  when  the  Grain  Futures  Administration  was 
first  advised  of  the  difficulty — it  originated,  I  may  say,  on  complaint 
of  a  customer  in  Enid,  Okla.  He  complained  first  to  the  board  of 
trade.  It  seems  that  the  broker  in  executing  one  of  these  orders 
went  outside  of  the  established  quotations  on  the  board,  and  the  cus- 
tomer, of  course,  wanted  to  know  how  they  could  execute  a  trade 
outside  of  the  quotations,  so  he  complained,  and  the  Chicago  Board 
of  Trade  at  first,  I  believe — I  don't  want  to  be  misquoted  on  this — 
reported  to  the  customer  that  these  were  job  lots  for  whicli  there 
were  no  recorded  quotations;  that  these  sometimes  varied  from  the 
recorded  quotations  on  round  lots,  and  that  it  looke4i  all  right.  Then 
the  customer  complained  to  the  Grain  Futures  Administration.  Our 
supervisor  at  Chicago,  Mr.  Fitz,  took  the  matter  up  with  the  Chicago 
Board  of  Trade  and  it  looked  into  it  and  suspended  one  respondent 
for  5  days.  Later,  I  believe,  when  it  appeared  that  the  Government 
and  also  many  members  of  the  Chicago  Board  of  Trade  were  dis- 
satisfied, he  was  suspended  for  2  years.  Don't  misunderstand  me  as 
saving  that  this  sort  of  thing  meets  the  approval  of  any  large  or 
substantial  number  of  Board  of  Trade  members ;  of  course  not,  but 
after  further  investigation 
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Senator  Pope  (interposing).  Was  anything  done  with  the  other 
two  ?    You  say  one  of  them  was  suspended  for  5  days. 

Mr.  Mehl.  No;  nothing  has  ever  been  done  with  the  other  two* 
One  of  respondents  was  suspended  for  a  period  of  2  years. 

Senator  Murphy.  Two  years? 

Mr.  Mehl.  Yes. 

Senator  Murphy.  Well,  they  did  take  disciplinary  action.  When 
was  this? 

Mr.  Mehl.  This  was  in  1929. 

Senator  Pope.  But  no  disciplinary  action  was  taken  as  to  the 
other  two? 

Mr.  Mehl.  No;  so  far  as  I  know,  there  was  never  any  investiga- 
tion made  of  the  transactions  of  the  other  two  respondents,  based 
on  the  records  in  the  case  and  the  transcript  of  testimony  before  a 
referee  appointed  by  the  Secretary  of  Agriculture. 

Senator  Norris.  Was  this  disciplinary  action  taken  as  a  result  of 
the  investigation  by  the  board  of  trade  or  as  tJie  result  of  the  inves- 
tigation by  the  Commission? 

Mr.  Mehl.  I  think  it  is  fair  to  say  that  when  one  of  the  respond- 
ents was  suspended  for  5  days,  the  exchange  did  have  knowledge 
that  coniplaint  had  been  made  to  the  Grain  Futures  Administration, 
and  it  did  have  that  knowledge,  of  course,  when  it  investigated  fur- 
ther and  suspended  the  man  for  2  years. 

Now,  I  do  not  like  to  violate  an  agreement  not  to  take  more  than 
1  hour,  but  there  are  some  other  things  that  I  am  very  anxious  to 
touch  upon. 

Senator  Murphy.  I  think  the  committee  wants  to  hear  you  for  its 
own  information;  is  very  desirous  of  hearing  you,  and  desirous  of 
having  you  go  thoroughly  into  the  matter.  Do  the  other  members  of 
the  committee  feel  that  way? 

Senator  Pope.  Yes. 

Senator  Murphy.  How  long  do  you  think  it  would  take  to  so 
through  it  ?  ^ 

Senator  Norris.  I  think  that  would  depend  upon  us  a  good  deal. 

Mr.  Mehl.  You  have  been  very  kind,  I  am  sure.  What  I  have  left 
I  think  can  be  disposed  of  more  quickly  than  what  has  gone  before. 

Senator  Murphy.  We  have  no  objection  to  the  time  you  have  taken 
at  all.  I  was  just  asking  for  a  fair  approximation  to  guide  us  in  our 
recess. 

Mr.  Mehl.  The  next  thing  I  hope  to  discuss — and  I  shall  discuss 
that  very  briefly— I  am  sure  I  can  finish  in  30  minutes. 

Senator  Pope.  Let  us  finish  with  this  witness  then. 

Senator  Murphy.  All  right ;  go  ahead. 

Mr.  Mehl.  I  think  I  shall  have  very  little  to  say  on  the  subject  of 
privilege  trading.  The  record  of  the  exchanges  themselves  on  that 
question  over  a  period  of  years  shows  conclusively  that  the  trade  itself 
has  never  had  any  unanimity  of  opinion  regarding  the  desirability  of 
trading  in  privileges.  Since  1874  there  has  been  a  law  in  the  State  of 
Illinois  making  it  unlawful  to  deal  in  privileges,  and  I  believe  that  as 
early  as  1856  the  board  of  directors  of  the  exchange  took  action  to  the 
effect  that  such  transactions  should  not  be  recognized  by  the  arbitra- 
tion committee  or  be  considered  as  business  transactions  by  the  direc- 
tors. In  the  interest  of  conserving  time,  I  am  going  to  ask  the  privi- 
lege of  filing  in  the  record  the  history  of  the  attitude  of  the  repre- 
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sentatives  of  grain  exchanges  before  committees  of  Congress  back  in 
1922,  and  the  history  of  privilege  trading  from  that  time  up  to  the 
present  time.  This  was  prepared  by  Dr.  Duvel,  and  ]  am  sure  that 
you  will  find  it  interesting  as  reflecting  a  rather  unanimous  opinion 
on  the  part  of  grain-exchange  repiesentatives  in  1922  that  pi-ivilege- 
should  be  abolished. 

Senator  Norris.  I  think  you  had  better  put  that  into  the  record. 

(The  paper  referred  to  follows:) 

Indemnities 

(Excerpt  from  letter  containing  unanimous  report  of  the  Board  of  Directors 
of  tiie  Chicago  Board  of  Trade,  April  12,  1921,  to  Mr.  J.  P.  Griffin,  president, 
Chicago  Board  of  Trade,  appearing  on  pp.  151,  152,  and  153  of  the  report  of 
hearin|^  on  Future  Trading,  Committee  on  Agriculture.  House  of  Representa- 
tives,  67th  Cong.  1st  sess.,  Apr.  28,  1921.) 

«^   T  T>  n  Chicago,  April  12,  1921. 

Mr.  J.  P.  Griffin, 

President,  Chicago  Board  of  Trade 

I  J^"^i*?i^^^  ^^  directors  has  given  careful  and  earnest  consideration  to  your 
letter  of  February  28,  summing  up  certain  alleged  trade  abuses  complained  of 
py  l^islators  and  others,  something  which  has  been  discussed  by  the  directors 
in  official  session  and  informally,  for  some  time  past,  and  we  beg  leave  to 
submit  the  following  report  and  recommendation:     *     ♦     * 

We  do  find  some  trade  customs  of  which  advantage  could  be  taken  by  those 
intent  upon  overspeculation.  They  are  herewith  enumerated  and  as  soon  as 
possible  the  officers  and  directors  of  this  exchange  will  l>end  their  best  efforts 
toward  the  discontinuation  of  the  practices  mentioned 

The  trade  methods  referred  to  are  as  follows : 

Deferred  acceptance  contracts,  which  are  better  known  as  indemnity  trans- 
actions, which  can  be  made  use  of  for  excessive  and  spectacular  trading 

Extending  of  credit  by  commission  h<>uses  to  clients  whose  transactions  are 
for  other  than  hedging  purjwses. 

It  is  our  firm  purpose  to  prevail  upon  our  membersldp  to  so  amend  our 
rules  as  to  preclude  all  transactions  in  indemnity  contracts  and  at  the  same 
time  induce  other  exchanges  to  follow  the  same  course. 

While  these  contracts  at  times  serve  a  very  useful  ec(»nomic  function  never- 
theless they  are  frequently  used  as  a  medium  of  entering  the  market  on  a 
large  scale.  We  liave  concluded  that  this  latter  fact  outweighs  all  of  their 
advantages  and  it  has  led  to  our  conclusion  that  thev  should  be  abolished 
We  propose  to  enact  rules  and  regulations  which  will  give  our  officers  proper 
jurisdiction  over  spectacular  activities  <»f  our  members.  Further  we  shall  urge 
an  amendment  to  our  rule  prohibiting  the  extending  of  credit  for  purely  specu- 
lative purposes.  j    v^ 

The  following  were  directors  of  the  Board  of  Trade  of  the  City  of  Chicago 
at  the  time  the  foregoing  report  and  recommendation  whs  made-  L  C  Bros- 
^^\^'J\,^^^^%'  ^  ^;  JJcCulloh  J.  F.  Lamy,  K.  P.  Edwards,*  Joe  Simons. 
W.E.  Hudson  E.  D  McDougal,  E.  A,  Doern,  L.  L.  Winters,  C.  H.  Stone 
D.  H.  Lipsey,  A.  M.  Clement,  F.  S.  Lewis.  J.  C  Murray 

(Excerpt  from  the  testimony  of  Mr.  Joseph  P.  Griffin,  president  of  the  Chi- 

Zlt^^^^'^^L  V^^^'  .^'f '''■^  *^?  Comn.ittee  on  Agriculture,  House  of  Repre- 
sentatives, 6^th  Cong.,  1st  sess.,  Apr.  28,  1921  (pp.  156^157,  and  159-160),  Hear- 
ings, Future  Trading:)  \ 

Mr.  Tincheb.  Your  rule  enforced  in  the  Chicago  Board  of  Trade  would  not 
prevent  the  men  in  Kansas  City  or  St.  I^juis  from  indulging  in  puts  and  calls  • 
you  have  no  way  of  forcing  them?  v  y^  ^^^x  cdus, 

Mr.  Griffin.  None,  whatever.     I  may  say  that  following  the  publishing  of 
the  report  of  our  directors  all  of  the  principal  grain  exchanges  in  the  country 
held  a  meeting— I  was  not  personally  present— and  they  unanimously  indorsed 
the  recommendation  of  our  board  and  agreed  in  their  turn,  as  soon  as  may  be 
opeStiv4  amendments  to  their  rules  as   to  make  this   recommendation 

Mr.  Tincheb.  Of  course,  there  is  need  for  a  law  on  the  subject,  because  there 
will  always  be  some  outfit  of  people  trying  to  profit. 


Mr.  Gbiffin*.  Mr.  Congressmen,  I  think  I  speak  not  only  for  the  Chicago 
Board  of  Trade,  but  for  all  other  exchanges,  when  I  say  that  we  have  no 
objection  to  a  law  of  that  kind,  and  clearly  so,  when  your  bill  is  simply  a 
vindication  of  our  own  judgment.     *     *     » 

Mr.  Gbiffin.  •  ♦  ♦  If  I  may,  we  will  proceed  to  the  consideration  of 
section  3.  Section  3  is  the  subject  matter  which  I  have  already  discussed;  in 
other  words,  indemnity  transactions.  As  you  have  observed  from  the  reading 
of  the  report  of  our  board  of  directors,  we  have  already  decided  to  abolish  in- 
demnity transactions,  and  the  action  of  our  board  has  received  the  concurrence 
of  other  grain  exchanges.  I  should  like  to  say  that  frequently  our  exchange  has 
abolished  trading  in  these  indemnity  transactions.  I  recall  about  15  years  ago 
that  the  Chicago  Board  of  Trade  revoked  the  rule,  and  the  trading  in  these 
transactions  was  then  transferred  to  Milwaukee.  The  result  was  that  Mil- 
waukee, which  was  a  comparatively  unknown  futures  market,  as  a  result  of  the 
Chicago  market  forbidding  these  transactions,  at  once  enjoyed  a  trade  of  huge 
proportions.  We  feel  that  these  transactions  do  permit  persons  to  oversi)eculate ; 
and  as  I  have  already  touched  that  question,  I  will  dismiss  section  3  by  saying 
that  we  agree  with  the  bill. 

With  reference  to  trading  in  puts  and  calls  (privileges),  Mr.  Julius  H.  Barnes, 
president  of  the  United  States  Grain  Corporation  and  wheat  director  during 
the  World  War,  member  of  the  Chicago  Board  of  Trade,  Minneapolis  Chamber 
of  Commerce,  and  Duluth  Board  of  Trade,  said  before  the  United  States  Senate 
Committee  on  Agriculture  and  Forestry,  Sixty-seventh  Congress,  first  session, 
May  31,  1921  (p.  84,  Hearings,  Future  Trading  in  Grain)  : 

"Broadly  speaking,  the  act  provides  these  things : 

"To  tax  privilege  trading  out  of  existence.  With  this  end,  the  general  senti- 
ment of  the  national  trades  will  agree.  The  exchanges  have  already  expressed 
themselves  as  against  the  practice  of  trading  in  privileges,  and  will,  I  am  con- 
fident, without  legislation,  eliminate  this  immediately." 

Mr.  B.  L.  Hargis,  president  of  the  Kansas  City  Board  of  Trade,  in  a  state- 
ment before  the  Senate  Committee  on  Agriculture  and  Forestry  (p.  278.  Hearings, 
Future  Trading  in  Grain,  67th  Cong.,  1st  sess.),  June  3,  1921,  advocated  the 
elimination  of  trading  in  puts  and  calls.  The  following  is  an  exceri)t  from  his 
testimony : 

The  Chaibman.  What  would  you  say  about  eliminating  puts  and  calls? 

Mr.  Habgis.  Oh,  by  all  means. 

The  Chaibman.  It  ought  to  be  eliminated? 

Mr.  Habgis.  Yes. 

(Excerpt  from  statement  of  Mr.  G.  F.  Ewe,  representing  Minneapolis  Chamber 
of  Commerce,  before  the  Committee  on  Agriculture,  House  of  Repn^entatives, 
67th  Cong.,  1st  sess.,  p.  205,  Hearings,  Future  Trading,  Apr.  28,  1921 : ) 

Mr.  EwE.  *  *  *  If  the  elimination  of  the  indemnities  is  in  your  judgment 
wise,  we  are  heartily  in  accord  wiUi  it. 

(Ecscerpt  from  the  testimony  of  Mr.  W.  H.  Marshall,  of  the  W.  H  Marshall 
€ommission  Co.,  Kansas  City,  Mo.,  member  of  the  Kansas  City  Board  of  Trade, 
before  the  Committee  on  Agriculture,  House  of  Representatives,  67th  Cong  1st 
sess.,  pp.  253  and  254,  Hearings,  Future  Trading,  Apr.  29,  1921 :) 

Mr.  Mabshall.  *  *  *  For  instance,  it  has  been  stated  here  that  puts 
and  calls  are  a  detriment    I  agree  to  that. 

(Excerpt  from  the  testimony  of  Mr.  N.  L.  Moffitt,  president,  Merchants  Ex- 
"Change,  St.  Louis,  Mo.,  before  the  Committee  on  Agriculture,  House  of  Repre- 
sentatives, 67th  Cong.,  1st  sess.,  p.  133,  Hearings,  Future  Trading,  Apr.  27,  1921  •) 

Mr.  KiNOHELOB.  What  evils  are  there,  if  any,  that  ought  to  be  done  away  with 
hy  legislation,  in  your  judgment? 

Mr.  Moffitt.  There  are  not  many  evils  in  our  market  to  be  done  away  with 
The  evil  mentioned  here  we  said  we  were  willing  to  do  away  with     The  board 
lias  announced  that  they  are  willing  to  do  away  with  it,  to  eliminate  the  imt- 
and-call  evil.)  ^ 

Mr.  Watson  S.  Moore,  member  and  representative  of  the  Duluth  Board  of 
Trade,  in  his  statement  May  31,  1921,  before  the  Senate  Committee  on  AeHcul- 
ture  and  Forestry  (p.  98,  Hearings,  Future  Trading  in  Grains  67th  Cong  1st 
sess.),  opposed  trading  in  puts  and  calls.  The  following  is  an  excernt  from 
his  testimony :  *^ 

Senator  Cappedb.  Do  you  have  puts  and  calls  at  Duluth? 

J^ir.  Moobe.  No. 
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'  Senator  Capper.  Well,  you  regard  that  as  a  vicious  feature  of  the  business 
do  you?  ' 

Mr.  Moore.  I  do. 
.    Mr.  F.  C.  Van  Dusen,  member  and  representative  of  the  Minneapolis  Chamber 
of  Commerce,  in  a  statement  before  the  Senate  Committee  on  Agriculture  and 
Forestry,  Sixty-seventh  Congress,  first  session,  June  4,  1921   (p.  294.  Hearinss 
Future  Trading  in  Grain),  in  referring  to  trading  in  puts  and  callK,  testified 
as  follows : 

Senator  Capper.  You  would  not  defend  puts  and  calls? 

Mr.  Van  Dusen.  There  is  quite  a  ditference  of  opinion  on  that.     Some  people 
claim  that  it  adds  volume  to  the  trading,  and  therefore  makes  the  market  more 
liquid  and  is  desirable.     On  the  other  hand.  I  think  that  is  one  of  the  abuses 
and  possibly  the  disafl vantages  will  outweigh  the  advantages     Personnallv    I 
would  not  uphold  trading  in  puts  and  calls.  * 

(Excerpt  from  the  testimony  of  Mr  James  N.  Russell,  vice  president  of  the 
Kansas  City  Board  of  Trade,  before  tlie  Committee  on  Agriculture    Hou^e  of 

f^T-T^''^^^'''^^'  ^'^^^  ^''°^"  ^""^  ^^^*'  ^'  ^^'  ^^^"^^«'  ^"ture  Trading,  Apr.  29, 

hn^r  ■^,'^^K^i:  ^  ^'"".^  ^^^  ^'■^^  ®^^P  *"  *^^  ^^^<^  direction  in  a  proiKJsed  trial 
bill  would  be  the  elimination  of  these  indemnities,  so-called.  ITiat  would  elimi- 
nate, Mr.  Chairman,  a  eertam  type  of  speculation  that  we  would  be  glad  to  eet 
rid  of  in  our  markets.  ®  * 

Mr   George  T   McDermott,  Topeka,  Kans.   (now  circuit  judge.  United  States 
Circuit  Court  of  Appeals,  Tenth  Circuit),  representing  the  Kansas  Grahi  Dri- 
ers   Association   before  the   Senate   Committee   on   Agriculture   and   Forestry 
Sixty-seventh  Congress,  first  session,  June  a,  1921    (p.  211,  Hearings    Future 
Trading  in  Grain),  condemned  trading  in  puts  and  calls,  as  folTow"^  ' 

The  proposed  bill  eliminates  puts  nnd  calls.  This  stops  one  of  the  worst 
forms  of  gambling,  the  bet  on  long  odds  fixed  by  the  other  man  " 

(Excerpt  from  statement  of  Mr.  Clifford  Thorne,  Chicago,  general  counsel  for 
the  American  Farm  Bureau  Federation,  and  for  the  Enrmers^N^  ionarGra^n 
Dealers'  Association,   before  the  Committee  on  Agriculture,    Houi  of  Renr^ 

Sngf)'  ^'"^"  ^^  '^''•'  ^^^-  ^''  '^''  PP-  ^^  ^°^'  ^^'  H^^^«»S  FuTum 

Mr.  Thorne  *  *  *  In  regard  to  the  practice  of  dealing  in  puts  and  calls 
I  do  not  want  to  undertake  to  define  those  terms.  I  understand  thev  are  under- 
stood to  be  as  follows :  When  a  man  sells  a  put,  he  offers  to  buv  a  fu  u% 
for  instance,  at  a  certain  amount  below  the  prevailing  nmrket,  and  the  buver  of 
the  put  has  the  option  to  sell  the  future  to  him.  Usually  the^e  expire  the  next 
day  at  the  close  of  the  market.  When  he  sells  a  call  he  offers  to^^  a  ?u?ure 
n.u\Tll'''  Pf?c^'/or  instance,  above  the  market,  and  the  man  that  buys  a 
call  has  the  option  to  buy  the  future  from  him  if  he  sees  fit,  and  this  Is  usuallr 
exercised,  under  the  terms  of  the  contract,  by  the  clos*.  of  the  next  dav  I 
understand  the  prices  for  these  privileges  vary  from  $1  to  ^.'v-tha  t  is  $1  a 
thousand-and  they  usually  deal  in  5,(Hii)-bushel  lots.  I  asked  a  member  of  the 
exchange  if  these  options  were  practiced  in  to  any  extent,  and  he  T  ^tefl  th^t 
they  were,  and  that  Mr.  J.  Ogden  Armour  is  the  biggest  dealer  hi  puts  and  call^ 
in  the  world.    He  se  Is  them  every  day     It  is  estimated,  according    o  thfs  gen! 

«9l?Z'r'^'^\''\T/'  ^ki^^J'  ""^'  '"•'  ^^^^  ^^^"^  ^"^^  in  from  $loSoo  to 
$20  000  a  day  by  that  method  from  the  exchange.     Mr.  Hill  has  been  a  mem  be? 

Shops  succeLX'M      Hilf  a'nV'Ll?'  "fi?  '^fV^  ^^*'  ^^''^  against  Imcket 
snops  successtuily.     Mr.   Hill   authorizes  the  statement    that   he  regards   th\< 

character  of  transaction  as  the  cheapest  form'of  gambling  that  can  bl  practiced 
nif^r^  ^^^"^^iJi^"^.  ^^nn^tion  that  the  Chicago  Board  of  ^ade  has  ^ 
peatedly  condemned  dealing  in  puts  and  <.alls  and  ordered  it  abolished  forthwith 
without  waiting  for  any  future  date  certain.     Away  back  in  1?^  the  dirpr/nr; 
me^^d  considered  the  situation,  according  to  tms  hlsto^^  th\"  b^lira^^^^^ 

"And  in  order  to  strengthen  the  board's  position  as  to  legitimate  trade  an 
effort  was  made  to  stop  trading  in  puts  and  calls.  I^ad  ng  tSd^rs  were  a^kld 
Hnn^^^'"'' r^H  ^'r?.^^'"^'  ^"^  ^^'^  PHvate-wire  houses,  with  one  or  Two  ex'mf- 
K^^;  ?i?Pj'^^'  F^^y  ^^'^  resumed,  however,  charging  that  the  dirt^3« 
had  failed  to  ins  itute  the  vigorous  campaign  against  pHvilegL  %mi^bv 
I^Tw^K?'""'!^*^^  ccmsisting  of  Messrs.  Hamill,  AUerton.  C^dahv  iSton 
and  Wright  next  appeared  before  the  congressional  commit  ee,  and  President 
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Hamill  stated  that  the  board  was  opposed  to  trading  in  options  but  not  in 
the  futures,  which  he  said  maintaineil  pric-es.  He  urged  that  the  proi>osed 
act  was  class  legislation,  which  would  completely  revolutioniee  the  business 
of  the  country.  So  serious  was  the  situation  considered  that  the  large  loan 
commission  houses  sent  out  circular  letters  to  all  customers  with  blank  petitions 
to  be  signed  and  forwarded  opposing  the  bill." 

While  they  were  opposing  the  elimination  of  futures,  they  were  urging  the 
elimination  of  dealings  in  privileges. 

In  1910  again  we  find  the  following  situation : 

"A  lively  controvers>'  immediately  arose  over  the  amendment  recommended 
by  the  directors,  and  John  Hill,  Jr.,  announced  a  few  days  later  that  unites 
trading  in  indemnities  was  no  longer  practiced  he  would  ask  the  Congress  to 
stop  it.  The  next  day  most  of  the  big  houses  agreeil  to  discontinue  the  ol>- 
jectionable  form  of  trading,  and  after  a  consultation  with  Attorney  H.  S.  Rob- 
bins,  the  directors  voted  to  abolish  it,  the  new  rule  to  take  effcxit  hnmetl  ately. 
However,  in  September  an  amendment  was  passed  by  a  vote  of  550  to  105 
providing  for  trading  in  indemnities  under  certain  restrictioaas,  and  was  said 
to  be  legally  sound."    *    *     * 

Mr.  Thorne.  Now,  to  meet  the  situation,  we  have  suggested  several  possible 
remedial  measures.  First,  as  to  "puts  and  calls",  which  are  admittedly 
gambling,  which  have  been  recommended  to  be  abolished  by  the  boartl  of  trade 
repeatedly  by  resolutions  of  the  board,  and  which  at  one  time  were  prohibited 
by  statute  and  later  amended;  that  could  be  abolished  in  the  manner  that 
several  of  the  bills  here  contemplate — by  taxation.  I  will  refer  speciticallv  to 
the  Tincher-Oapper  bill 

Mr.  McLaughlin  of  Micliigan.  Could  that  be  reached  by  name  in  the  law 
calling  it  "puts  and  calls"? 

Mr.  Thorne.  They  were  called  options  or  privileges  and  were  so  named  in 
statutes,  just  like  you  have  had  bucket  shops  named  in  statutes.  The  name 
could  be  followed  by  a  specific  definition.  The  tax,  in  our  judgment,  could  l>e 
levied  on  that  immediately — a  heavy,  prohibitive  tax.  They  are  not  necessary 
at  all  for  hedging  purposes,  in  our  judgment,  and  there  is  no  reasonable  ob- 
jection from  any  of  our  associates  that  we  have  been  able  to  find  to  the  im- 
mediate elimination  of  that  phase  of  the  activities  of  the  board  of  trade. 

The  foregoing  excerpts  from  the  hearings  before  the  House  Committee  on 
Agriculture  and  the  Senate  Committee  on  Agriculture  and  Forestry  represent 
the  views  of  the  grain  trade  as  expressed  in  1921  when  H.  R.  5676,  which  sub- 
sequently was  enacteil  as  the  Future  Trading  Act  of  August  24,  1921  (eh.  86. 
42  Stat.  187),  was  before  Congress.  This  was  "an  act  taxing  contracts  for  the 
sale  of  grain  for  future  delivery,  and  options  for  such  contracts,  and  providing 
for  tlie  regulation  of  board  of  trade,    *    *    *" 

The  validity  of  this  act  was  attacked  by  eight  members  of  the  Chicago  Board 
of  Trade  in  behalf  of  all  other  members  of  that  body  before  the  Supreme  Court 
of  the  United  States  in  the  case  known  as  Hill  v.  WaUace.  By  the  decision  of 
the  Supreme  Court  of  May  15,  1922,  certain  provisions  of  the  act  were  held 
unconstitutional  as  being  an  unauthorizeil  use  of  the  taxing  provision  of  tlie 
Constitution. 

Following  the  decision  of  the  Supreme  Court  on  May  15,  1922,  Congress,  at 
the  second  session  of  the  Sixty-seventh  Congress,  reenacted  legislation  regu- 
lating transactions  on  grain  futures  exchanges.  This  new  legislation,  based 
on  the  commerce  clause  of  the  Constitution,  is  known  by  the  short  title  of  the 
Grain  Futures  Act  of  September  21,  1922.  The  grain  exchanges  continued 
their  fight  against  Federal  regulation  and  almost  immediately  attacked  the 
constitutionality  of  the  Grain  Futures  Act  in  the  case  of  the  Board  of  Trade 
of  the  City  of  Chicago  v.  Olson.  The  Supreme  Court,  on  April  16,  1923,  de- 
clared that  transactions  on  boards  of  trade  are  affected  with  a  national  public 
interest  and  are  subject  to  regulation  by  the  Federal  Government,  and  in  a 
sweeping  decision  sustained  the  validity  of  the  act. 

Inasmuch  as  section  3  of  the  Future  Trading  Act  of  August  24,  1921^  which 
placed  a  tax  of  20  cents  per  bushel  on  transactions  in  indemnities,  commonly 
known  as  "puts  and  calls",  was  not  before  the  Court  in  1921,  the  Grain  Futures 
Act  of  September  21,  1922,  is  silent  on  the  matter  of  indemnities.  By  1923  some 
of  the  exchanges  had  apparently  reversed  their  position  on  the  matter  of  "in- 
demnities." Through  a  single  transaction  on  the  Chicago  Board  of  Trade  made 
on  October  23,  1923,  by  H.  P.  Trusler,  of  Emporia,  Kans.,  a  member  of  the 
Chicago  Board,  involving  a  tax  of  $200  on  the  sale  of  indemnities,  the  validity 
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of  section  3  of  the  Future  Trading  Act  was  attacked  through  a  suit  to  recover 
the  amount  of  the  tax  paid  to  Noah  Crooks  as  collector  of  internal  iwenue 
for  the  sixth  district  of  Missouri.  Ttiis  case  {Truslvr  v.  Crooks  ft  al.)  was 
argued  and  submitted  November  17.  1925,  and  was  diM*ided  bv  the  Supreme 
Court  of  the  United  States  in  favor  of  the  plaintiff  on  January  11,  1926.  Sec- 
tion 3  of  the  Future  Trading  Act  ha^ing  thus  been  declared  unconstitutional, 
the  Chicago  Board  of  Trade  the  following  day  initiate<l  trading  in  indemnities, 
or  "puts  and  calls",  with  complete  disiegard  of  the  position  taken  in  1921,  when 
bills  for  the  regulation  of  grain  exchanges  were  being  considered  by  Congress. 
As  soon  as  the  fear  of  regulation  ha«l  passed,  they  no  longer  could  see  any  evil 
in  indemnities  as  an  aid  to  excessive  Mi>eculation. 

TRADING    IN    INDEMMTIE3S    IN    JANUABY    1926 

From  January  11,  1926,  trading  in  indemnities  constituted  a  part  of  the  daily 
transactions  on  the  Chicago  Board  of  Trade  and  other  grain  exchanges  until 
the  disastrous  crash  in  prices  the  latter  part  of  July  1933,  when  the  futures 
market  on  the  Chicago  Board  of  Trade  was  completely  demoralized  following  a 
2-day  decline  in  the  price  of  wheat  of  nearly  30  cents  per  bushel. 

TRADING  IN  INDEMNITIES  DISCONTINUED  FOLLOWING  THE  MARKET  CRASH  IN  JULY  1933 

Immediately  ui)on  the  market  crash  on  July  19  and  20,  1933,  trading  in  indem- 
nities was  again  prohibited  by  the  Chicago  Board  of  Trade  at  a  met* ting  of  the 
board  of  directors  on  July  20,  under  the  provisions  of  rule  251.  The  degree  of 
demoralization  was  so  great  that  the  markets  were  clowed  f(»r  2  davs,  July  21 
and  22,  except  for  15  minutes  on  Saturday,  July  22,  wlien  the  market  was  open 
for  the  purpose  of  exercising  the  weekly  indemnities  previously  sold. 

This  crash  in  the  wheat  market  again  led  the  exchanges^o  seizt-  ui>on  the 
trading  in  indemnities  as  one  of  th*'  evils  of  future  trading  that  should  be 
abolished.  At  a  conference  at  the  Department  of  Agriculture  on  July  25  1933 
representatives  of  the  grain  trade  took  the  view  that  "the  elimination  by  the 
exchange  of  trading  in  indenmities  has  removed  one  (rf  the  prime  causes  of 
excessive  price  movements."  At  this  conference  a  committe<'  reprenenting  the 
grain  exchanges  submitted  to  the  Agricultural  Adjustment  Administration  a 
report,  in  which  they  pledged  recommendation  to  their  respective  organizations 
of  various  reforms  "to  further  avoid  the  recurrence  of  violent  pric»*  changes", 
among  which  were  included  the  permanent  elimination  of  trading  in  indemnities' 
This  report  was  signed  by  the  following  representatives  of  the  leading  grain 
exchanges : 

Peter  B.  Carey,  president,  Chicago  Board  of  Trade;  J.  S.  Hart,  president, 
Kansas  City  Board  of  Trade;  C.  D.  Hturtevant,  president,  Omaha  Grain  Ex- 
change; P.  B.  Getchell,  president,  Minneapolis  Chamber  of  (Commerce-  W  R. 
McCarthy,  president,  Duluth  Board  of  Trade;  J.  H.  Caldwell,  representating 
Merchants  Exchange  of  St.  Louis ;  Thomas  Y.  Wickhani,  chairman.  Grain  Com- 
mittee on  National  Affairs;  Edward  J  Grimes,  vice  chairman,  Grain  Committee 
on  National  Affairs. 

This  national  grain  conference  was  the  beginning  of  consideration  by  the 
grain  exchanges  of  a  code  of  fair  competition  for  grain  exchanges  under  the 
National  Industrial  Recovery  Act.  This  code,  which  was  finally  adopted  by  the 
trade,  was  approved  by  the  President  on  March  20,  1934.  Section  5  of  this  code 
provided  that  "each  exchange,  by  propter  regulation,  shall  prohibit  and  prevent 
all  trading  on  such  exchanges,  by  or  throygh  its  members,  in  indemnities  and 
contracts  known  as  'bids',  'offers',  *put8',  or  'calls.' " 

TRADING  IN  INDEMNITIES  AGAIN   RESUMED 

On  May  27,  1935,  the  Supreme  Court  of  the  United  States,  In  its  decision  in 
the  Sdheohter  case,  held  invalid  the  National  Industrial  Re<H)very  Act  under 
which  the  Grain  Exchange  Code  was  operated.  Soon  thereafter  the  grain  ex- 
changes again  set  about  to  resume  trading  in  indemnities  which  they  had  pre- 
viously condemned  as  one  of  the  evils  of  future  trading  that  should  be  abolished 
Accordingly,  on  October  14,  1935,  the  ( Chicago  Board  of  Trade  by  a  vote  of  Its 
members  provided  for  the  resumption  of  trading  in  indemnities  which  had  been 
prohibited  since  July  20,  1933.  Since  then  trading  in  daily  indemnities  has  been 
carried  on  with  the  restriction  that  purchases  or  sales  for  others  during  anv 
one  day  shall  not  exceed  500,000  bushels. 
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Exchanges  trading  in  grain  are  the  only  commodity  exchanges  that  provide 
for  the  trading  in  indemnities.  The  rules  of  all  other  commodity  exchanges 
either  prohibit  or  are  silent  on  the  matter  of  indenmitv  trading. '  Such  trad- 
ing i    specifically  prohibited  by  the  following  exchanges : 

Neic  York  Cotton  Exchange.— Rule  28:  All  trading  in  puts  and  calls  is 
strictly  prohibited.  Any  member  who  trades  or  offers  to  trade  in  puts  or  calls 
may  be  suspended  or  exi)elled  from  membership  by  the  board  of  managers, 
under  section  81  of  the  bylaws. 

Neic  Orleans  Cotton  Exchange.— Rule  35,  section  4:  Dealings,  or  offering 
to  deal,  in  "puts"  and  "calls"  is  strictly  forbidden,  and  any  member  violating 
this  rule,  for  the  first  offense  shall  be  censured;  for  the  second  offense,  sus- 
pended ;  for  the  third,  expelled.  The  floor  committee  and  the  various  officers 
of  the  exchange  are  charged  with  reporting  any  violation  of  this  rule. 

New  York  Coffee  and  Sugar  Exchange.— Rule  17 :  Trading  in  puts  and  calls 
is  not  recognized  by  the  exchange. 

Any  member  who  trades  or  offers  to  trade  in  puts  and  calls  upon  the  floor 
of  the  exchange  shall  be  subject  to  a  fine  of  $10  for  the  first  offense,  and  upon 
a  repetition  of  the  offense  he  may  be  suspended  or  expelled  from  membership, 
under  section  46  of  the  bylaws. 

Commodity  Exchange^  Inc.,  of  New  York  City.— The  commoditv  exchange 
embraces  the  following:  (a)  The  Rubber  Exchange  of  New  York,  (b)  the 
National  Raw  Silk  Exchange,  (c)  the  National  Hide  Exchange,  and  (d)  the 
National  Metal  Exchange. 

The  restriction  on  trading  in  indemnities  in  these  four  commodities  is  covered 
by  a  single  rule  of  the  Commodity  Exchange,  Inc.,  of. New  York  City,  as  follows: 

PUTS    AND    CALLS 

Rule  513 :  All  trading  in  puts  and  calls  is  strictly  prohibited.  Anv  member 
who  trades  or  offers  to  trade  in  puts  or  calls  on  the  floor  of  the  exchange  may 
be  suspended  or  expelled  from  membership  by  the  board,  under  section  210 
of  the  bylaws. 

Senator  Pope.  Has  there  been  any  contention  in  opposition  to  this 
position  ? 

Mr.  Mehl.  Mr.  Coiighlin,  I  believe,  presented  a  recommendation 
or  proposed  amendment  to  strike  the  prohibition  in  the  bill  against 
trading  in  indemnities  or  privileges. 

I  wish  to  discuss  next  the  suggested  substitute  for  the  proctection 
of  customers'  margin  money.  I  think  we  shall  have  to  admit  that 
this  proposed  substitute,  offered  by  the  exchanges,  does  have  some 
interesting  features.  We  should  point  out,  however,  that  if  the 
proposed  plan  were  substituted  for  the  one  now  in  the  bill,  the  bill 
would  essentially  have  to  be  broadened  in  several  important  par- 
ticulars. 

In  the  first  place,  such  a  plan  would  impose  upon  the  Department 
of  Agriculture  a  duty  not  only  with  respect  to  commodities  covered 
by  the  bill  but  also  with  respect  to  any  commodity  traded  in  for 
future  delivery  on  any  exchange,  and  would  put  the  department  of 
Agriculture  in  quite  another  field,  namely,  that  of  scrutinizing  secur- 
ities, which  we  conceive  to  be  more  particularly  the  function  of  the 
Securities  and  Exchange  Commission.  In  order  to  discharge  our 
responsibility  under  such  a  provision  and  see  that  a  firm  was  liquid 
and  could  meet  all  customer  obligations  if  all  trades  were  closed 
at  any  time,  we  would,  in  the  case  of  many  large  houses,  have  to 
determine  the  equities  of  customers  not  only  in  the  commodities  cov- 
ered by  this  bill  but  in  metals,  sugar,  coffee,  cocoa,  rubber,  silk,  hides, 
and  many  other  commodiaties,  in  some  of  which  speculation,  appar- 
ently, is  not  a  large  factor.    Our  best  information  is  that  perhaps  95 
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percent  of  all  of  the  trading  in  all  commodities  for  future  delivery 
in  the  United  States  based  on  \alue,  takes  place  in  grains  and  cot- 
ton, and  that  the  other  5  percent  is  divided  among  20  or  more  other 
commodities. 

In  spite  of  any  ambition  whicli  the  Grain  Futures  Administration 
might  have  to  some  day  grow  into  a  large  bureau,  as  one  witness 
suggested — a  i)erfectly  natural  assumption,  of  course— -we  must  con- 
fess that  we  are  somewhat  overwhelmed  by  this  particular  amend- 
ment. The  provisions  in  the  bill  dealing  with  the  protection  of 
customers'  margins  may  not  be  perfect  and  may  not  go  far  enough, 
and  some  practical  difficulties  may  and  are  sure  to  develop,  but  we 
believe  they  will  give  customers  some  additional  protection,  and  that 
if  they  should  prove  burdensome  to  certain  commission  houses  those 
commission  houses  certainly  could  exist  under  them  until  such  time 
as  Congress  would  convene  agam  and  make  necessary  correction. 
You  will  recall  that  we  were  reminded  by  one  exchange  witness  that 
Congress  expects  to  meet  next  >ear  and  the  year  thereafter,  so  it 
would  be  possible,  if  a  mistake  were  made,  to  correct  it.  In  the 
meantime,  I  am  sure  that  under  the  Secretary's  regulations  some 
administrative  interpretation  could  be  given  which  would  not  stop 
their  business,  and  obviously  the  Grain  Futures  Administration 
w-ould  cooperate  with  the  exchanges  in  any  corrective  steps  found 
necessary.  We  are  not  anxious  to  legislate  the  Chicago  Board  of 
Trade  out  of  business.  Both  Dr.  Duval  and  myself  liave  been  in 
the  Department  for  many  years  and  we  would  like  to  continue.  If 
we  put  the  boards  of  trade  out  of  business,  we  will  have  nothing  to 
regulate.  [Laughter.]  So  we  think  that  the  fears  of  the  exchanges 
in  that  regard  are  rather  unfounded,  especially  if  we  are  as  am- 
bitious as  they  have  suggested  we  might  be. 

We  believe  that  under  this  bill  the  Secretary  could  make  rules  and 
regulations  for  the  proper  enforcement  of  the  act;  that  it  will  be 
possible  by  administrative  interpretation  to  take  care  of  any  and  all 
possible  difficulties  that  may  arise.  Furthermore,  we  think  the  plan 
set  up  in  the  bill,  or  rather  as  contained  in  the  Secretary's  suggested 
substitute  for  paragraph  (2)  of  section  4  (d)  on  page  10,  has  some 
features  in  it;  for  example,  the  prohibition  against  commingling 
customers'  funds  with  the  funds  of  the  commission  firm  has  some 
distinct  advantages,  and  would  tend  to  discourage,  if  nothing  more, 
the  use  of  such  funds  by  a  firm  for  its  own  speculative  operations  or 
for  the  use  of  favored  customers.  Certainly,  if  the  committee  were 
at  all  disposed  to  consider  favorably  that  method  of  protecting  cus- 
tomers' margin  money,  the  Department  would  have  to  have  much 
more  authority  than  is  given  in  the. proposed  amendment. 

I  want  to  read  into  the  record,  not  as  a  recommendation  but  as 
something  to  which  the  Senate  committee  may  look  if  it  should  be 
disposed  to  give  favorable  consideration  to  such  a  plan,  some  addi- 
tional language.  There  should  be  added  to  the  exchange  proposal 
two  paragraphs  reading  as  follows : 

(3)   such  person  shall,  pursuant  to  rules  and  regulations  promulgated  under 
authority  of  this  act,  file  with  the  Secretary  of  Agri<'ulture  twice  each  year 
and  more  frequently  if  called  upon,   financial   statements   showiujf,   in   such 


detail  as  may  be  specified  in  the  call,  his  true  financial  condition  and  respon- 
sibility: and 

(4)  Such  person  shnll  keep  his  bookts  and  financial  records  open  to  inspec- 
tion at  all  times  by  any  representative  of  the  United  States  Department  of 
Agriculture  or  of  the  United  States  Department  of  Justice.  The  duty  to  go 
keep  such  records  shall  continue  as  to  all  tmnsactions  and  matters  for  a  period 
of  5  years  from  the  date  thereof;  and  in  the  case  of  a  person  once  registered 
as  a  futures  commission  merchant,  such  duty  to  keep  and  right  to  inspect  shall 
continue  for  a  period  of  2  years  after  such  registration  has  expired  or  been 
surrendered,  revoked,  or  suspended. 

Obviously,  if  such  a  large  burden  were  imposed  upon  the  Depart- 
ment of  Agriculture,  it  would  have  to  have  broad  authority  to  require 
financial  statements  and  to  examine  books  and  records. 

I  will  pass  next  to  the  matter  of  Federal  warehouses,  and  I  shall 
make  only  brief  reference  to  that  part  of  the  Secretary's  letter  of 
June  27,  1935,  which  recommends  a  special  section  covering  delivery 
of  commodities  on  futures  transactions  out  of  federally  licensed 
warehouses.  As  stated  in  the  Secretary's  letter,  the  purpose  of  this 
amendment  is  to  prevent  discrimination  against  those  who  prefer  to 
operate  under  the  United  States  Warehouse  Act.  It  does  not  in 
any  way  encroach  upon  the  rights  of  States  nor  force  anyone  to 
take  out  a  Federal  license.  The  States  retain  their  full  jurisdiction 
over  warehouses  within  the  State,  and  they  lose  their  jurisdiction 
only  with  respect  to  such  warehousemen  as  actually  engage  in  ware- 
housing commodities  for  storage  or  movement  in  interstate  com- 
merce, and  who  desire  to  come  within  the  provisions  of  the  Federal 
act.    We  think  the  merits  of  such  a  proposal  are  fairly  obvious. 

If  the  Federal  Warehouse  Act  shall  mean  anything  to  those  who 
prefer  to  work  under  it  and  store  grain  in  interstate  commerce,  then 
their  patrons  should  be  able  to  enjoy  the  facilities  of  the  exchanges, 
which  are  now  unquestionably  impressed  with  a  public-utility  char- 
acter, by  being  able  to  take  advantage  of  such  a  law.  Moreover, 
we  know  that  there  are  elevator  interests  in  the  Chicago  market 
which  would  like  to  operate  under  the  Federal  act,  and  it  may  well 
be  that  this  in  itself  would  tend  to  create  more  and  better  warehouse 
space  for  the  delivery  of  commodities  on  futures  contracts,  and 
would,  indirectly  at  least,  tend  to  prevent  corners  and  squeezes  by 
reason  of  there  being  more  of  these  commodities  of  satisfactory 
quality  in  position  to  be  delivered  on  futures  contracts. 

The  argument  offered  by  the  exchanges  on  this  particular  matter 
I  understood  to  be  a  strictly  legal  one,  and  in  answer  to  which  I  can 
only  submit  for  the  record  a  copy  of  an  opinion  of  the  Acting  So- 
licitor of  the  Department  of  Agriculture.  Mr.  C.  W.  Boyle,  in  a  letter 
addressed  to  Dr.  J.  W.  T.  Duvel,  Chief,  Grain  Futures  Administra- 
tion, under  date  of  April  21,  1936.  I  wonder  if  I  might  be  per- 
mitted to  ask  Mr.  Kauffman,  of  our  office,  to  read  that  letter? 

Senator  Murphy.  Certainly. 

Mr.  MehLu  Assuming  that  you  wish  it  read  rather  than  filed. 

Senator  Murphy.  Yes;  we  would  rather  have  it  read,  unless  you 
can  digest  the  point  and  state  it  briefly.    Is  it  a  long  letter? 

Mr.  Kaufman.  It  comprises  about  four  typewritten  pages about 

three  and  a  half. 
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Senator  Murphy.  Go  ahead  and  read  it. 
Mr.  Kaufman  (reading) : 

United  Stateb  Department  of  Agricultube, 

Opfict:  of  the  Solicjitob, 

T^^   T  TT7  m  T^  Wa^;^//^f/ton,  D.  C,  April  21,  1936. 

JJr.  J.  W.  T.  DuvEL, 

Chief,  Grmn  Futures  Administration. 

Dear  Mb.  Du\'Br.:  You  have  requested  my  opinion  as  to  the  validity  of  the 
proposed  amendment  to  the  bill   (H    R.  6772)    to  amend  the  Grain  Futures 
Act.     The  amendment,  which  would  be  included  at  page  19  (.f  the  bill  as  sub- 
division   (7)    of  section  5a  proposed   by  the  bill  as  an  addition  to  the  act 
would  require —  ' 

"Sec.  5a.  Each  contract  market  shall— 

(7)  require   that   receipts    issued    under    the    United    States   Warehouse   Act 
(U.   S.   C,   title  7,   sees,   241-273)    sliall  be  accepted   in   satisfacti(»n   of   any 
futures  contract  made  on  or  subject   to  the  rules  of  such  contract  market 
without  discrimination  and  notwithstanding  that  the  warehouseman  issuing 
such  receipts  is  not  also  licensed  as  a  warehouseman  under  the  laws  of  any 
State  or  enjoys  other  or  different  privileges  than  under  State  law :  Pmt^'ided 
hoic^ever,  That  such  receipts  shall  be  for  the  kind,  qualitv.  and  quantity  of 
commodity  specified  in  such  contract  and  that  the  warehouse  in  which  the 
commodity  is  stored  meets  such  reas<»nable  requirements  as  may  be  imi>osed 
by   such  contract   market  on   other   warehouses   as  to   location,   aiccessibility 
and  suitability  f(»r  warehousing  and  delivery  puri)oses  "  * 

The  Supreme  Court  held  in  the  Olnen  case  (262  U.  S.  1)  that  the  Chicago 
Board  of  Trade  is  engaged  in  a  business  affected  with  a  national  public  inter- 
est, subject  to  national  regulation  as  such,  and  that  Congress  mav  therefore 
reasonably  regulate  its  conduct  for  the  purpose  of  preventing  abuses  and 
freeing  its  operations  from  undue  discrimination.    The  Court  said  (p  41)  • 

"We  find  no  diflSculty  under  Mwrn  v.  Illinois  (94  U.  a  113  133)  and 
Stafrord  Y.  Wallace,  supra  (258  U.  8.  495),  in  concluding  that  the  Chicago 
Board  of  Trade  is  engaged  in  a  business  affected  with  a  public  national  in- 
terest and  is  subject  to  national  regulation  as  such,  (^ongress  mav  therefore 
reasonably  limit  the  rules  governing  its  conduct  with  a  view  to  *  preventine 
abuses  and  securing  freedom  from  undue  discriminati<m  in  its  operations" 

The  regulation  proposed  by  the  amendment  under  consideration  is  for  the 
elimination  of  undue  discrimination  in  that  it  would  make  receipts  by  fed- 
erally licensed  warehouses  receivable  in  satisfaction  of  futures  contracts  under 
of  imno^  conditions  as  receipts  issued  by  warehouses  licensed  by  the  State 

Warehouse  receipts  are  an  important  factor  in  futures  transactions  on  the 
board  of  trade  because  the  contracts  may  be  settled  by  delivery  of  receints 
calling  for  the  kind,  quality,  and  quantity  of  grain  cc.veivd  by^e  conh-lcts 
Buyers  can  bid  more  freely  when  they  know%hat  they  will  be  sure  to  get 
what  the  contract  calls  for  if  they  t«ke  delivery.  Under  the  Federal  Ware- 
bouse  Act  receipts  must  show  the  kind,  the  quantity,  and  the  grade  of  the 
grain  stored,  so  that  delivery  of  grai.i  of  the  kind,  grade,  and  quantity  ki- 
volved  in  any  futures  transaction  is  assured  by  acceptances  of  a  receipt  of  a 
federally  licensed  warehouse.  Requiring  acceptance  of  such  receipts  in  sat- 
of  whrthi^w-r  T'T'V.^  reasonaWe  because  buyers  are  therXy  aiured 
nnn^rn^L  o  'hT  ^^^  '^^^''.  ^^^^'  ^^"'^^'^  ^"^'^^  rcceipts  in  Satisfaction  of  their 
contracts  and  because  receipts   issued   by  federally   licensed   warehouses   are 

ncen  ed  by  lit  IZt  oTinf^^n  "/'  '-^^--^  ^^  receipt  sTtarehousel 
just  as  esLn^f«i  tn  nri^  •^"^\?  regulation  is  just  as  reasonable  and 

just  as  essential  to  prevent  discnminHtion  as  the  one  sustained  in  the  Olsen 
case  requiring  the  board  to  admit  co<.perative  associations  to  membershh,  ^ 
the  same  terms  and  conditions  that  other  persons  are  admitted.  ^ 

1  understand  it  has  been  suggeste<l  that  the  propost^d  regulation  is  bevond 
the  power  of  Congress  because  of  the  dmsions  of  the  Supreme  Coir?  \n  Federal 

fnT^arehouse  u'^^  ^?^}  ""^  ^^^  ^°  ^^^^^^  ''  was' helTthat  cotton  S 
in  a  warehouse  is  not  in  interstate  c^mimerce.  There  is  nothing  in  those  deci- 
sions, however,  in  conflict  with  the  de<.ision  in  the  Olsen  <L,^^  There  was  no 
egislative  finding  by  Congress  as  to  the  effect  of  transactions  in  cotton  upSn 
interstate  commerce  and  as  to  the  necessity  for  regulating  th^L     S  ch  a  A^d 
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Ing  exists  as  to  the  grain  markets  and  has  been  accepted,  approved,  and  applied 
by  the  Supreme  Court  in  the  Ol^en  case.  Also  in  the  Olsen  case  the  Court  held 
that  grain  is  in  interstate  commerce  notwithstanding  it  has  l)een  unloadeil  for 
temporary  purposes  of  storing,  inspecting,  weighing,  grading,  or  mixing,  and 
changing  the  ownership,  consignee,  or  destination.    The  Court  said  (p.  33:) 

"The  railroads  of  the  country  accommodate  themselves  to  the  interstate  func- 
tion of  the  Chicago  market  by  giving  shippers  from  Western  States  bills  of  lad- 
ing through  Chicago  to  points  in  Eastern  States  with  the  right  to  remove  the 
grain  at  Chicago  for  temporary  purposes  of  storing,  inspecting,  weighing,  grad- 
ing, or  mixing,  and  changing  the  ownership,  consignee,  or  destination,  and  then 
to  continue  the  shipment  under  the  same  contract  and  at  a  through  rate 
{Bacon  v.  Illinois,  227  U.  S.  504).  Such  a  contract  does  not  prevent  the  local 
taxing  of  the  grain  while  in  Chicago;  but  it  does  not  take  it  out  of  interstate 
commerce  in  such  a  way  as  to  deprive  Congress  of  the  power  to  regulate  it,  as 
is  plainly  intimated  in  the  authority  cited  (p.  516)  and  expressly  recognized 
in  Stafford  v.  Wallace  (258  U.  S.  495,  525,  526).  The  fact  that  the  grain  shipped 
from  the  West  and  taken  from  the  cars  may  have  been  stored  in  warehouses 
and  mixed  with  other  grain,  so  that  the  owner  receives  other  grain  when  pre- 
senting his  receipt  for  continuing  the  shipment  does  not  take  away  from  the 
interstate  character  of  the  through  shipment  any  more  than  a  mixture  of  the 
oil  and  gas  in  the  pipe-lines  of  the  oil  and  gas  companies  in  West  Virginia,  with 
the  right  in  the  owners  to  withdraw  their  shares  before  crossing  State  lines, 
prevented  the  great  bulk  of  the  oil  and  gas  which  did  thereafter  cross  State 
lines  from  being  a  stream  or  current  of  interstate  commerce  (Eureka  Pipe  Line 
Co.  V.  HaUanan,  257  U.  S.  265,  272 ;  United  Fuel  Gas  Co.  v.  Hallanan,  257  U.  S. 
277,281)." 

Moreover,  in  the  cotton  cases  the  Court  assumed  the  validity  of  the  United 
States  Warehouse  Act,  stating  that  by  it  the  Federal  Government  has  under- 
taken the  control  of  warehouses  in  the  furtherance  of  a  governmental  purpose  to 
secure  fair  and  uniform  business  practices. 

That  is  the  very  purpose  of  the  proposed  amendment  to  the  Grain  Futures 
Act.  It  would  eliminate  certain  unfair  practices  that  exist  in  connection  with 
the  warehousing  of  grain  for  delivery  on  futures  contracts  and  would  thereby 
afford  greater  security  and  protection  to  those  dealing  on  futures  markets. 

The  validity  of  the  Federal  Warehouse  Act  is  again  recognize<l  by  the  Court 
in  the  more  recent  case  of  the  United  States  v.  Hastings  (296  U.  S.  188),  where 
it  also  assumes  the  validity  of  that  portion  of  section  29  as  amended  in  1931, 
which  reads: 

"But  the  power,  jurisdiction,  and  authority  conferred  upon  the  Secretary  of 
Agriculture  under  this  chapter  shall  be  exclusive  with  respect  to  all  i^ersons 
securing  a  license  hereunder  so  long  as  such  license  remains  in  effect."  (7 
U.  S.  C.  269.) 

With  respect  to  this  provision,  the  Court  said  (p.  199)  : 

"The  amendment  of  1931.  with  respect  to  conflict  with  the  operation  of  State 
laws,  does  not  militate  against  this  limitation  (of  the  act  to  interstate  com- 
merce), for  while  the  amendment  asserts  the  exclusive  authority  of  the  Secre- 
ary  of  Agriculture,  it  has  relation  to  the  authority  conferred  by  the  act,  and 
the  definition  in  the  original  act  of  the  warehouses  which  may  be  licensed  and 
the  provisions  of  section  259  as  to  the  products  for  which  warehouse  receipts 
are  to  be  issued  were  left  unchanged  by  the  amendment." 

Under  the  Federal  Constitution  the  acts  of  Congress,  pursuant  to  its  pro- 
visions, are  the  supreme  law  of  the  land.     Hence,  in  the  event  of  any  conflict 
between  a  Federal  statute  and  a  State  statute,  the  Federal  statute  must  control. 
Very  truly  yours, 

C.  W.  BoYu:,  Actinff  Solieitor. 

Mr.  Mehl.  Unless  Dr.  Duvel  has  some  comment  on  this  subject 
matter  I  shall  pass  on  to  the  next  point. 

Dr.  Duv'EL.  I  think  you  had  better  go  ahead. 

Mr.  Mehl.  I  have  just  been  asked  to  make  a  clarifying  statement 
regarding  certain  practices  previously  described.  If  I  have  in  my 
testimony,  by  implication  or  otherwise,  indicated  that  the  practice  of 
floor  brokers  in  taking  customers'  orders  into  their  own  accounts  is 
countenanced  or  approved  by  reputable  commisison  houses  of  the 
Chicago  Board  of  Trade  or  other  markets,  I  want  to  correct  that 
impression. 
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Senator  Murphy.  I  think  you  have  already  cleared  that  up. 

Mr.  Mehl.  I  think  it  is  only  fair  to  say  that  no  commission  house 
1  know  of  would  knowingly  permit  that  to  go  on,  and  I  might  say 
also  that  I  believe  some  houses  recjuire  their  floor  brokers  trading  for 
their  own  account  to  have  their  accounts  with  su(»h  house  so  it  may 
see  what  IS  going  on.  They  have  no  effective  means  of  enforcinor 
that  requirement,  of  course.  ^ 

Just  one  brief  reference  to  butter  and  eggs  and  the  inclusion  of 
butter  and  eggs  amon^  the  commodities  covered  by  this  bill.  There 
IS  very  little  information  the  Graifi  Futures  Administration  can  give 
you  on  this  except  that  this  provision  was  added  in  the  House  bill 
at  the  request,  I  believe,  of  some  Wisconsin  dairy  interests.  The 
House  debate  on  the  bill  shows  that  Representative  Boileau,  of 
Wisconsin,  was  especially  interested  in  the  butter- and-egg  provision. 

As  far  as  the  Grain  Futures  Administration  is  concerned,  of  course 
we  know  nothing  about  butter  and  eggs.  Being  (►f  a  suspicions  mind' 
as  one  of  the  exchange  witnesses  said  of  us  yesb'iday,  I  suppose  we 
might  think  there  were  some  "rc^tten  eggs"'  in  the  e^g  business  as 
well  as  m  the  grain  business.  lUit  we  don't  know.  We  have  no 
authority  to  examine  books  and  records  pertaining  to  butter  and 
egg  futures.  We  have  had  no  occasion  to  ^et  anv  informaticm.  All 
we  know  is  that  the  general  principles  of  future  trading  applying 
to  grain  apply  to  all  commodities  which  are  d«ialt  in  for  future 
delivery,  and  we  know  also  that  the  technique  of  speculators  is 
essentially  the  same  in  all  commodities. 

Senator  Murphy.  Has  the  Department,  of  your  knowledge  re- 
ceived any  general  complaint  from  produce  growers?  ' 

Mr.  Mehl.  Such  complaints,  if  they  came,  would  naturally  not 
come  to  the  Grain  Futures  Administration.  We  have  not  made 
inquiry;  perhaps  we  should,  as  to  whether  such  complaints  may  have 
come  to  the  diary  division  of  the  Bureau  of  Agricultural  Economics. 
I  don't  know. 

What  I  have  said  about  butter  and  eggs,  of  course,  applies  to 
cotton.  The  Grain  Futures  Administration  does  not  pretend  to  have 
any  knowledge  of  cotton  other  than  as  it  has  knowledge  of  specula- 
tion and  the  technique  of  future  trading  in  general. 

We  believe  that  perhaps  it  might  facilitate  consideration  of  this 
bill  if  we  put  into  the  record  at  this  time  a  suggested  section  13 
which  might  be  a  way  out  of  the  difficulty  which  was  discussed 
yesterday,  a  proposed  section  13  to  read  as  f ollow>^ : 

Senator  Pope.  In  lieu  of  the  present  amendments  with  riiference 
to  cotton  in  the  bill? 

Mr.  Mehl.  I  think  I  misspoke.  It  should  be  section  14.  We  are 
not  attempting  to  give  you  legal  language  here,  but.  just  the  idea. 

benator  Murphy.  Where  is  section  14? 

Mr.  Mehl.  There  is  no  section  14.  This  will  be  an  additional 
section  14  on  page  27  of  the  bill. 

Senator  Murphy.  That  will  be  in  the  section  without  a  number 
as  it  appears  in  the  bill  ?  ' 

Mr.  Mehl.  No  ;  it  will  be  section  14  at  line  16,  following  section 
13  of  the  bill. 

The  Grain  Futures  Act  is  amended  by  adding  after  section  12   (U    S    C 
title  7,  sec.  16)  the  foUowing  new  section.  ^ »  -i-:   lu.  a.  o.. 
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Senator  Murphy.  Do  I  understand  that  that  would  occur  at  the 
end  of  line  16  and  before  17?  You  are  going  to  put  section  14 
there  ? 

Mr.  Mehl.  Yes;  a  new  section  14  of  the  bill  to  add  a  new  section 
13  to  the  present  Grain  Futures  Act  as  amended  by  this  bill : 

Sec.  14.  The  Grain  Futures  Act  is  amended  by  adding  after  section  12  (U.  S. 
C,  title  7,  sec.  IG)  the  following  new  section: 

"Sec.  13.  In  the  event  of  any  conflict  between  the  provisions  of  this  act  with 
respect  to  cotton  and  the  provisions  of  the  United  States  Cotton  Futures  Act 
of  August  11,  191G,  the  provisions  of  the  latter,  as  now  or  hereafter  amended, 
shall  prevail." 

That  would  leave  you  in  this  situation :  Cotton  could  be  put  back 
in  the  list  of  commodities  defined  on  page  2  of  the  bill,  and  in  the 
event  that  legislation  which  is  especially  applicable  to  cotton  is 
added  by  amendment  to  the  Cotton  Futures  Act,  to  the  extent  that  it 
is  included  in  the  Cotton  Futures  Act,  such  act  would  prevail  over 
anything  and  everything  contained  in  this  bill  applicable  to  cotton. 

In  the  meantime,  cotton  producers  will  have  the  advantage  of  what 
is  in  this  general  commodity-exchange  bill  insofar  as  its  provisions 
are  applicable  to  cotton.  That  is  only  a  suggestion  in  the  hope  that 
in  it  you  may  find  a  solution  for  some  of  the  difficulties  with  resiject 
to  cotton. 

Senator  Murphy.  Have  you  any  extra  copies  of  that  suggested 
amendment  ? 

Mr.  Mehl.  I  have  one  here  [handing  the  amendment  to  Senator 
Murphy] . 

I  wish  to  discuss  next  the  proposed  amendment  which  was  offered 
by  Senator  Murphy  in  behalf,  I  believe,  of  the  Quaker  Oats  Co.,  and 
applying  especially  to  the  problems  of  manufacturei^. 

Senator  Murphy.  Offered  by  request  for  consideration  of  the 
committee. 

Mr.  Mehl.  I  mentioned  the  name  of  the  Quaker  Oats  Co.,  Senator, 
for  the  reason  that  Dr.  Duvel  and  myself  have  had  the  privilege  of 
discussing  this  matter  with  Mr.  Stuart  and  Mr.  Murray  of  the 
Quaker  Oats  Co. 

Senator  Murphy.  Yes;  they  so  advised  me. 

Mr.  Mehl.  And  we  have  told  them  that  we  recognize  the  validity 
of  their  claim  that  the  definition  of  hedging  as  found  in  the  bill 
is  not  broad  enough  to  meet  their  particular  requirements,  namely, 
the  buying  of  oats  futures  in  anticipation  of  the  sale  of  standard 
advertised  products  for  possibly  11  months  in  advance  of  the  actual 
buying  of  such  oats.  They  claim,  I  believe,  that  when  oats  futures 
are  selling  on  the  Chicago  Board  of  Trade  at  a  price  w^hich  will 
assure  them  a  fair  retail  price  for  oatmeal,  say,  at  10  cents  per 
package,  they  know  rather  definitely,  based  on  past  experience,  how 
much  oats  in  the  form  of  package  goods  can  be  sold,  and  that  in 
such  a  situation  they  want  to  plan  their  advertising  campaign,  pur- 
chase their  labels  and  boxes,  let  their  advertising  contracts,  and  so 
forth,  and  buy  the  futures  in  what  they  would  say  is  a  hedge  against 
this  investment. 

Merely  for  consideration  of  the  committee,  I  wish  to  submit  a 
substitute  amendment  for  that  proposed  by  Quaker  Oats.  I  have 
discussed  this  proposed  substitute  with  Mr.  Murray,  of  Quaker  Oats 
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fco.,  and  was  given  to  understand  that  it  would  be  acceptable  to  him 
in  the  form  in  which  I  submit  it. 

Senator  Murphy.  Would  you  rather  offer  a  suggested  amendment 
to  the  language  of  the  bill  as  drawn,  rather  than  to  his  suggested 
amendment  ? 

Mr.  Mehl.  I  will  offer  both. 

Senator  Murphy.  We  would  like  to  have  your  determination  of 
what  would  be  the  best  to  do.  Y(»u  appreciate  tlieir  problem  just 
as  well  or  better  than  I  could  from  their  statement  of  it. 

Mr.  Mehl.  We  have  told  them,  of  course,  very  frankly  that  any 
exception  to  millers  to  carry  what  we  have  heretofore  regarded  as 
a  speculative  position  is  a  rather  delicate  matter  ajid  a  difficult  thing, 
and  opens  the  way  for  illegitimate  speculation,  and  means  going 
beyond  an  established  speculative  limit.  But,  in  fairness  to  the  in- 
dustry, I  do  want  to  say  that  we  recognize  that,  a  situation  could 
arise  in  which  they  would  wish  to  do  this  very  thing.  Now,  wt^  think 
that  the  limitation  which  would  be  fixed  on  s|>eculative  trading 
would,  under  ordinary  circumstances,  be  large  enough  to  meet  their 
particular  situation.  The  only  thing  I  want  to  do  at  this  time  is  to 
make  sure  that,  if  the  proposal  re^-eives  favorable  consideration  by 
this  committee,  it  should  be  modified  in  certain  particulars  which 
I  shall  describe. 

Senator  Murphy.  What  page  is  that?    Do  you  remember? 
Dr.  DuvEL.  Page  7. 

Senator  Pope.  You  propose  to  work  that  in  with  the  present 
provisions  ? 

Senator  Murphy.  Before  you  pi-oceed  with  that  suggestion,  may 
1  develop  what  you  have  in  mind  as  determining  the  amount  of  grain 
to  be  dealt  in  as  a  hedge?  Must  they  have  contracts  of  sale  covering 
that  grain  when  processed?    Is  that  your  idea? 

Mr.  Mehl.  No;  if  they  did  have  contracts  of  sale  against  which 
they  were  buying  futures,  then,  of  course,  thev  would  be  exempt 
under  the  definition  of  hedging  alivady  contained  in  the  bill. 

Senator  Murphy.  They  would  n<.t  have  contracts  of  sale  of  the 
hnished  product,  the  package  product,  naturally.  They  would  have 
the  experience  of  the  prior  year  or  years  as  their  guide  and  your 
guide  in  determining  what  was  a  rf'jisonable  hedgi\ 

Dr.  DuvEL.  I  think  that  if  Mr.  Mehl  will  rea«l  the  first  of  that 
substitute  it  will  clarify  it. 

Mr.  Mehl.  I  will  read  our  suggested  substitute : 

On  pajje  7  line  10.  after  the  word  "i)erHon",  strike  the  period,  Insert  a  semi- 
colon,  and  add  the  following  subparagrapli : 

"(C)  Subject  to  prior  approval  by  the  Secretary  of  Agriculture  an  amount 
of  such  commodity  the  purchase  of  which  tor  future  delivery  would  be  a  reason- 
able hedge  against  the  estimateil  manufacturing  or  milling  requirements  of 
such  r)erson  during  an  operating  period  »»f  not  more  than  6  months  bused  on 
actual  past  experience." 

That  is  broader  in  some  respects  than  the  proposal  submitted  by 
Quaker  Oats  Co.,  because  we  understand  that  other  industries  might 
have  the  same  problem.  I  am  not  prepared  to  say  that  this  amend- 
ment  should  be  made.  I  simply  want  to  throw  it  in  in  case  the  com- 
mittee gives  favorable  consideration  to  such  a  proi)osed  amendment 

Senator  Murphy.  Then  if  you  are  not  prepared  to  say  that  it 
should  go  m,  will  you  advise  us,  please,  just  what  you  mean  to  be 
your  rule  with  respect  to  this  other  limitation  here  ? 
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Mr.  Mehl.  Under  the  bill  as  drawn- 


Senator  Murphy  (interposing).  That  would  be  covered  in  3,  I 
guess  ? 

Mr.  Mehl.  The  present  paragraph  (B)  on  page  7  of  the  bill  would 
permit  a  person  to  include  in  the  amount  of  any  commodity  which 
might  be  hedged  by  the  purchase  of  futures,  an  amount  of  such  com- 
modity which  "would  be  a  reasonable  hedge  against  the  sale  of  anv 
product  or  byproduct  of  such  commodity  by  such  person.'  That,  of 
course,  is  not  broad  enough  to  cover  the  purchase  of  futures  merely 
against  anticipated  sales  of  the  packaged  goods. 

Senator  Murphy.  WelL  you  are  impressed  with  the  necessity  of 
doing  that,  aren't  you?  That  is,  if  you  make  your  guide  in  anticipa- 
tion their  actual  experience  in  prior  years  ? 

Mr.  Mehl.  It  is  a  matter  concerning  which  we  have  no  factual 
knowledge.  I  can  say  that  we  are  impressed  with  the  claim  from 
the  purely  theoretical  standix)int,  but  we  do  not  know,  as  a  matter  of 
fact,  how  much  of  a  leeway  should  be  given.  We  think  there  is 
grave  danger  of  opening  the  thing  t<^K)  far,  and  that  is  why  we  sug- 
gest this  hmiting  language  which  would  require  them  to  at  least  sub- 
mit their  problem  to  the  Secretary  of  Agriculture,  and  if  he  were 
convinced  of  the  need  for  such  practice,  he  could  approve  it.  Of 
course,  they  could  abuse  the  conditions  of  the  Secretary's  approval 
once.  They  could  not  do  it  a  second  time,  because  when  they  came 
to  him  thereafter  he  would  say:  "No:  I  am  not  impressed  with  your 
claim,  and  based  on  previous  experience  I  must  decline  to  approve." 
There  is  that  much  additional  protection  in  the  language  we  have 
suggested. 

Senator  Murphy.  I  just  don't  get  that.  This  bill  is  frankly  not 
directed  at,  and  does  not  apply  to  the  legitimate  hedging  transaction. 
Now,  the  question  arises  as  to  what  is  a  legitimate  hedge.  Clearly, 
it  is  a  legitimate  hedge  to  anticipate  needs  as  related  to  proven  past 
experience.  If  one  of  these  industries,  for  instance,  consumed,  say, 
5,000,000  bushels  of  oats  which  it  had  hedged,  one  would  be  }>erfectiy 
justified  in  assuming  a  hedge  against  5,000,000  bushels  the  next  year 
to  be  a  reasonable  hedge.  Your  point  is  that  they  might  exceed 
legitimate  business  needs.  Well  now,  that  really  classifies  them  as 
traders  on  a  speculative  basis.  Do  you  think  that  they  do  speculate 
rather  than  seek  to  protect  their  own  position  in  respect  io  oats  on 
hand  ? 

Mr.  Mehl.  I  would  say  that  the  conception  of  hedging  in  the 
trade  generally  is  not  broad  enough  to  include  that  particular  situa- 
tion as  a  hedge  risk,  because,  except  for  the  knowledge  based  on  past 
experience  that  they  can  move  the  manufactured  product,  oatmeal, 
at  a  price  not  above,  say,  10  cents  a  package  retail,  they  would  be 
affected  m  a  speculative  way  by  all  of  the  changes  in  the  market  to 
which  they  were  subject.  In  other  words,  they  are  long  futures;  if 
the  price  of  oats  goes  down,  thev  suffer  a  loss  except  for  the  fact  that, 
based  on  past  experience,  they  know  they  can  still  market  the  manu- 
factured product  in  pursuance  of  a  planned  advertising  campai<m  at 
the  higher  price.  '^ 

Senator  Murphy.  They  don't  want  a  net  position  in  respect  to 
their  trades,  do  they  ? 

Mr.  Mehl.  I  am  not  sure  about  that. 

Senator  Murphy.  Do  you  think  so  ?     Do  you  think  they  do  ? 
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Mr.  Mehl.  I  am  not  sure  that  I  understand  voii. 

Senator  Murphy.  Do  you  think  they  want  a  net  position,  lonir  or 
short,  in  their  trades  for  hedges? 

Mr.  Mehl.  Yes ;  I  know  they  do,  so  far  as  the  definition  of  hedging 
is  concerned  m  the  bill.  It  is  not  bioad  enough  to  meet  their  require- 
ments. ^ 

Senator  Murphy.  Then  wouldn't  you  recommend  something  to 
meet  their  requirements  or  the  requirements  of  the  other  processors? 

Mr.  Mehl.  I  do  so  with  reluctance,  Senator,  for  this  reason:  We 
cannot  legislate  for  just  one  unit  in  an  industry.  We  must  consider 
Its  effect  on  other  units  as  well.  I  have  some  figures  here  on  milling 
capacity.  This  sort  of  an  exemption,  this  provision,  could  l)e  taken 
advantage  of  by  mills  and  others  who  sell  standard  advertised 
products.  This  would  include  flour.  The  General  Mills  Incorpo- 
rated, for  example,  running  at,  sav,  50-percent  capacity,  would  mill 
50,000,000  bushels  of  wheat  during  the  year.  Now,  fleneral  Mills 
do  not  speculate,  of  course,  but  the  way  w^ould  be  open  for  them,  if 
they  wished  to  do  so,  to  take  a  long  position  in  the  wheat  futures 
market,  based  on  a  previous  experience,  of  50,000,()(X)  bushels  or  more, 
without  any  offsetting  sales  of  flour.'  This  would  be  granting  an 
exemption  from  the  speculative  limits  to  be  imposed  to  an  ext^mt  that 
we  do  not  think  is  safe.  Certainly  this  would  be  unsafe  unh-ss  it  be 
specifically  qualified  by  the  requirements  of  prior  approval  by  the 
Secretary  of  Agriculture.  Let  them  come  in  and  state  their'  case. 
They  already  have  a  leeway  of  2,000,000  bushels,  assuming  that 
such  a  limit  would  be  fixed.  Tliey  could  have  that  amount  as  a 
purely  speculative  line.  They  are  already  exempted  as  to  this  bona 
fide  hedging  requirement. 

Senator  Murphy.  They  would  have  that. 

Mr.  Mehl.  Yes;  certainly,  they  would  have  that  2,000,000  bushels. 
They  say  that  is  not  enough.  We  don't  know.  We  have  no  knowl- 
edge upon  which  I  would  be  justified  in  telling  you  that  it  is  either 
enough  or  that  it  is  not  enough. 

Senator  Murphy.  Your  idea  is  to  require  tliem  to  submit  the 
information  in  advance? 

Mr.  Mehl.  Yes. 

Senator  Murphy.  That  would  broaden  it  out  to  cover  more  than  a 
single  processor. 

Mr.  Mehl.  Yes. 

Senator  Murphy.  It  would  inchule  the  flour  fellows. 

Mr.  Mehl.  Yes.  I  believe  there  are  other  industries  also  that 
would  be  affected. 

Senator  Murphy.  Here  a  corn  products  company  makes  the  sug- 
gestion that  "the  doubt  arises" — liaving  referen«3e  to  paragraph  B 
page  7 — "the  doubt  arises  from  the  interpretation  of  the  words 
'against  the  sale'  in  the  next  to  the  last  line.  Do<'s  this  mean  sale  of 
products  on  hand  at  the  time  the  purchase  of  futures  is  made,  or 
would  it  be  interpreted  to  cover  any  sale  made  at  a  future  date?" 
And  the  suggestion  is  made  on  page  7,  line  9,  "This  could  be  clarified 
if  the  phrase  read  'against  the  present  or  future  manufacture  or  sale 
of  any  product  or  by-product  of  such  commodity.' " 

Now,  your  answer  to  that  is  "Let  them  submit  the  problem  to  the 
Secretary  in  advance,  and  have  an  approval." 
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Mr.  Mehl.  Yes.  And,  as  I  stated,  I  have  discussed  with  Mr. 
Murray,  our  suggested  language,  and  he  said  it  was  acceptable. 

Senator  Murphy.  This  suggested  amendment  of  yours  to  his 
proposed  amendment? 

Mr.  Mehl.  Yes. 

Senator  Murphy.  We  can  put  that  right  in  the  act  here. 

Mr.  Mehl.  But  one  more  word.  In  any  event,  if  the  language 
contained  in  the  first  suggested  proposal  is  accepted,  there  should 
be  included  this  qualifying  clause: 

Subject  to  prior  approval  by  the  Secretary  of  Agriculture. 

Senator  Murphy.  Suppose  we  picked  up  your  substitute  with 
their  suggested  amendment  just  as  it  is  and  put  it  in  on  page  7,  line 
10,  that  would  cover  the  whole  situation  ? 

Mr.  Mehl.  Yes.  I  will  say  we  are  reluctant  to  go  even  that  far, 
because  we  do  not  know  what  the  various  ramifications  may  be. 
The  facts  presented  by  Quaker  Oats  Co.  as  affecting  its  particular 
situation  are  undoubtedly  correct. 

Senator  Murphy.  Well,  it  is  a  great  industry,  and  these  great  in- 
dustries— ^you  don't  want  to  make  gamblers  of  them  if  you  can 
help  it. 

Mr.  Mehl.  I  am  again  running  over  my  time,  Senator. 

Senator  Murphy.  Go  ahead.  I  have  "^taken  up  a  great  deal  of 
the  time  myself. 

Mr.  Mehl.  I  have  two  other  matters  that  I  wish  to  discuss ;  first, 
the  matter  of  the  Secretary's  power  to  make  regulations  and,  sec- 
ondly, the  matter  of  rebating. 

With  respect  to  that  part  of  the  Secretary's  letter  to  the  chairman 
of  the  Senate  Committee  on  Agriculture  and  Forestry  of  June  27, 
1935,  suggesting  certain  changes  in  the  House  bill,  I  think  I  should 
clarify  the  record  as  regards  the  Secretary's  position  concerning  the 
so-called  rebating  provision  of  the  bill. 

If  you  will  turn  to  page  23  and  underscore  the  words  in  line  13, 
''local  member  associations'',  and  then  in  line  16  underscore  the  word 
^'producer",  I  think  you  will  see  that  this  paragraph  would  authorize 
a  central  cooperative  association  to  contract  not  only  with  its  regional 
associations  on  a  bushelage  basis,  but  also  with  a  local  member 
association,  and  pay  it  for  business  received.  The  local  member 
association  in  this  case  would  be  an  affiliated  farmers'  elevator  com- 
pany, a  cooperative.  The  Secretary  believes,  and  we  believe,  that 
such  an  arrangement  would  be  rebating  within  the  meaning  of 
board  of  trade  rules. 

Payments  could  be  made,  under  the  language  there  employed,  to 
the  local  elevator  company,  shipper  of  the  central  association,  on  a 
bushelage  basis,  so  long  as  such  local  association  did  not,  in  turn, 
distribute  such  money  among  producer-members.  The  limiting  word 
is  ''producer."  In  other  words,  in  such  a  case  the  central  association 
<?ould,  whether  it  made  money  or  lost  money,  pay  a  local  farmers' 
elevator  company,  member  of  the  regional  association,  a  quarter  or 
a  half  a  cent  per  bushel  for  business  sent  by  such  local  elevator  to 
it  so  long  as  the  local  elevator  did  not  in  turn  distribute  it  among 
its  producer-members.  I  am  sure  that  neither  the  Farmers  National 
Orain  Corporation  nor  the  regionals  would  want  to  do  the  thing 
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that  might  be  done  under  that  language,  and  I  am  sure  also  that 
Mr.  Taber,  Mr.  Kennedy,  and  Mr.  Stewart,  who  (ibjected  to  the  Sec- 
retary's proposal,  would  agree  with  us  on  that  point.  The  argu- 
ments advanced  by  them  in  these  hearings  as  to  why  dividends  on 
capital  stock  should  be  regarded  as  an  expense  item  pro|)erly  payable 
out  of  compensation  received  by  tlie  regionals  from  the  central  as- 
sociation were  not  before  the  Secretary  at  the  time  he  made  his 
recommendations.  What  stood  out  then  was  the  fact  that  the  central 
association  could,  without  regard  to  the  regionals,  go  and  say  to  a 
local  farmers'  elevator :  "We  will  pay  you  so  much  per  bushel  for 
shipping  your  grain  to  us."  The  record  should  show  that  this  is 
what  the  Secretary  had  in  mind  and  that  he  had  no  intention  of  fore- 
closing debate  on  the  other  related  questions  referred  to  by  Messrs 
Taber,  Kennedy,  and  Stewart. 

We  come  next  to  the  ex(;hange  ])roposal  to  take  away  from  the 
Secretary  of  Agriculture  the  right  to  make  rules  and  regulations 
to  carry  out  the  provisions  of  this  act.  With  this,  of  course,  we 
disagree  entirely.  The  exchange,  I  believe,  objected  to  the  words 
m  the  judgment  of  the  Secretary  of  Agriculture"  {ippearino-  in 
line  2,  page  26,  of  the  bill.  ^ 

Senator  Murphy.  They  view  that  as  an  unconstitutional  delegra- 
tion  of  power?  *^ 

Mr.  Mehl.  But  we  take  it  that  the  making  of  regulations  by  the 
Secretary  of  Agriculture  does  essentially  call  for  the  exercise  of 
judgment  on  his  part,  and  we  submit  that  the  language  as  a  whole^ 
limits  the  Secretary— this  is  on  page  2G— limits  the  Secretary  to 
the  making  of  such  regulations  as  are  reasonably  necessary  to  carry 
out  the  purposes  of  the  act.  There  is  no  reason  to  f(»ar  the  exer- 
cise of  such  authority.  It  is  absolutely  necessary  in  a  laAv  of  this 
kind  dealing  with  various  commodities  and  in  various  markets  ta 
authorize  the  Secretary  to  make  such  regulations. 

Senator  Murphy.  Did  you  have  the  opinion  of  your  solicitor  in 
relation  to  that  ? 

Mr.  Mehl.  We  had  the  opinion  of  the  Solicitor's  office  on  all  tha 
provisions  of  this  bill. 

Senator  Murphy.  And  he  approved  this  paragraph? 

Mr.  Mehl.  Yes.  And  we  think  that  the  fears  of  the  exchanges 
on  this  point  are  unfounded,  and  that  on  the  basis  of  12  years'  ex- 
perience with  the  Grain  Futures  Administration  in  the  administra- 
tion of  the  act  they  should  have  full  assurance  that  the  Secretary 
will  deal  fairly  with  them.     That  is  all  that  I  have  to  offer. 

Senator  Murphy.  We  will  recess  now  until  2 :  30  this  afternoon. 

(T\Tiereupon,  at  1 :  20  p.  m.,  a  recess  was  taken  until  2 :  30  p.  m. 
this  day.) 

AFTER  RECESS 

The  committee  reassembled  at  2 :  30  p.  m..  pursuant  to  recess. 

Senator  Murphy  (presiding).  Tlie  committee  will  be  in  order 

Are  you  ready  to  proceed,  Mr.  Goldsmith  ? 

Mr.  Goldsmith.  Mr.  Chairman,  our  next  witness  is  also  connected 
with  the  Government.  For  the  Government  he  had  considerable 
to  do  in  the  courts  with  the  controversy  between  Farmers'  Grain 
Corporation  and  the  board  of  trade.     He  has  recently  completed 


his  share  of  the  work  in  connection  with  the  writing  of  the  Cutten 
brief  for  the  Supreme  Court  of  the  United  States  and  now  he  is 
very  busy  trying  to  get  another  brief  in,  but  has  kindly  consented 
to  speak  as  a  witness  for  the  proponents  of  the  bill  for  a  few 
minutes. 

I  take  pleasure  in  introducing  Wendell  Berge,  special  assistant  ta 
the  Attorney  General. 

STATEMENT  OF  WENDELL  BERGE,  SPECIAL  ASSISTANT  TO  THE 

ATTORNEY  GENERAL 

Mr.  Berge.  Mr.  Chairman  and  members  of  the  committee,  as  Mr. 
Goldsmith  has  mentioned,  for  the  last  several  years  I  have  had  some 
connection  with  litigations  under  the  Grain  Futures  Act  and  have  on 
several  occasions  acted  as  legal  adviser  for  the  Commission,  consist- 
ing of  the  Secretary  of  Agriculture  and  the  Attorney  General  and 
the  Secretary  of  Commerce;  and  I  guess  it  was  on  that  account  that 
it  was  thought  I  am  qualified  to  make  a  few  remarks  with  respect 
to  this  pending  bill. 

First  I  would  like  to  speak  briefly  about  section  9  of  the  bill,  which 
adds  to  the  Grain  Futures  Act  two  sections,  sections  6  (a)  and  6  (b). 

Section  6  (a),  as  I  understand  it,  provides  that  a  board  of  trade 
shall  not  exclude  from  membership  and  privileges  any  association  or 
corporation  engaged  in  the  cash  grain  business,  and  having  adequate 
financial  responsibility,  which  is  organized  under  the  cooperative 
laws  of  any  State  and  which  has  been  recognized  as  a  cooperative 
association  of  the  producers  by  the  United  States  Government  or  any 
agency  of  the  Government  if  that  association  agrees  to  comply  with 
the  lawful  terms  and  conditions  that  may  be  imposed  upon  other 
members  of  the  board. 

Stated  otherwise,  it  provides  that  if  a  dispute  arises  as  to  eligibility 
of  a  cooperative  association  and  if,  in  that  dispute,  the  board  of  trade 
contends  that  a  candidate  for  membership  and  privileges  under  the 
provisions  of  section  5  (a)  of  the  old  act — the  provision  that  assures 
equal  rights  on  boards  of  trade  to  cooperative  associations — ^but  if  a 
dispute  arises  as  to  the  eligibility  of  a  particular  association  under 
that  section,  this  new  section  would  provide  that  it  shall  not  be  barred 
until  it  has  been  tried. 

Or  an  existing  member  of  the  board  of  trade  theretofore  consid- 
ered a  lawful  cooperative  of  producers  could  not  be  expelled  until  it 
had  been  tried — tried  not  alone  by  the  board  of  trade — although  I 
see  absolutely  nothing  in  the  bill  that  would  prevent  a  board  of  trade, 
a  grain  exchange,  from  holding  as  many  hearings  and  subhearings 
as  it  desires  to  determine  what  its  judgment  is  as  to  the  eligibility 
of  such  a  cooperative  association. 

But  before  such  an  association  could  be  barred  and  made  to  suffer 
the  penalties,  the  detriment,  that  comes  from  nonmembership  to  a 
grain  association  that  is  organized  primarily  for  the  marketing  of 
grain,  there  would  have  to  be  this  complaint  made  to  the  Commission 
and  a  trial  before  the  Commission  under  the  act. 

In  effect,  what  section  6  (a)  does  is  to  provide  for  an  interim 
membership  for  any  association  or  corporation  w^hich  is  prima  facie 
a  cooperative  pending  the  final  determinations  of  that  question  by 
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the  Commission  or  by  the  courts.  Underlying  this  provision  is  the 
notion  that  an  association  having  prima-facie  attributes  of  coopera- 
tiveness  ought  not  to  be  denied  its  legal  rights  first  and  tried  after- 
ward. 

The  test  adopted  in  this  section  is  that  an  assmiation  or  corpora- 
tion organized  under  the  cooperative  laws  of  any  State,  or  not  organ- 
ized under  such  laws  but  recognized  as  a  cooperative  association  of 
producers  by  the  United  States  (lovernrnent  or  any  agency  thereof, 
such  as  the  Farm  Credit  Administration,  is  prima  facie  a  lawfully 
formed  and  conducted  cooperative  association  of  producers. 

If  an  association  or  corporation  is  so  organized,  or  so  recognized, 
section  6  (a)  requires  that  in  order  to  exclude  such  association  or 
corporation  from  board  of  trade  membership  and  privileges  a  board 
of  trade  must  make  a  showing  before  the  Commission  that 
such  association  or  corporation  is  not  lawfully  entitled  to  such  mem- 
bership and  privileges. 

A  board  of  trade  thus  cannot  deny  membership  and  privileges  to 
an  association  or  corporation  meeting  the  prima-facie  test  pending 
a  long-drawn-out  determination  l)efore  the  Commission  and  the 
courts  as  to  the  eligibility  of  such  association  or  corporation. 

Now,  what  are  the  reasons  which  prompt  such  a  provision?  Let  me 
relate  briefly  the  defects  inherent  in  the  present  i)rocedure.  As  mat- 
ters now  stand,  when  an  association  or  corporation  having  the 
prima-facie  attributes  of  cooperativeness  believes  it  is  being  denied 
rights  accorded  to  it  by  se<'tion  5  of  the  Grain  Futures  Act?  that  is, 
when  it  cannot  gain  meml)ership  and  all  privileges  on  a  board  of 
trade,  it  must  file  a  complaint  with  the  Secretary  of  Agriculture 
asking  for  a  hearing  before  the  Commission.  If  such  hearing  is 
granted^  the  complainant  and  the  board  of  trade  both  appear  and 
offer  evidence. 

If  the  Commission  makes  findings  favorable  to  the  comjilainant 
and  finds  that  tlie  board  of  trade  has  denied  the  complainant  rights 
accorded  to  it  by  section  5  (e),  the  least  the  Commission  can  do  is 
to  enter  an  order  suspending  the  contract  market  designation  of  the 
board  of  trade  for  a  specified  period  not  to  exceed  6  months. 

If  such  an  order  is  entered,  the  board  of  trade  may  appeal  to  the 
circuit  court  of  appeals.  Protracted  litigation  may  I'-esult,  and  dur- 
ing the  period  of  such  litigation,  the  complainant  will  be  denied 
the  rights  whicli  section  5  (e)  confers.  If  the  order  of  the  Com- 
mission is  ultimately  upheld,  the  lH)ard  of  trade  must  cease  to  oper- 
ate as  a  contract  market  for  the  period  specified  in  the  Commission's 
order. 

In  other  words  you  have,  it  seems  to  me,  two  defects.  In  the  first 
place,  assuming  now  that  the  question  is  well  taken  and  that  the 
board  of  trade  has  erred  in  its  denial  of  trading  privileges  to  the 
cooperative — in  the  first  place  the  cooperative  only  presents  its 
complaint  when  it  is  barred  from  the  board  of  trade,  or  when  an  ex- 
pulsion is  immediately  threatened,  and  in  all  likelihood  that  ex- 
pulsion is  made  effective  before  the  Commission  can  act  on  the 
matter,  and  protracted  litigation  may  keep  the  association  out  for 
a  year  or  so,  even  though  it  is  ultimately  upheld  by  the  courts. 

So,  in  the  first  place,  the  act  is  ineffective  in  assuring  to  cooj)erative 
associations  what  I  take  was  the  original  purpose  in  passing  the  act. 
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And,  in  the  second  place,  the  remedy  is  inappropriate,  because  if 
the  Commission  is  ultimately  upheld,  the  board  of  trade  is  closed 
for  a  period  of  not  to  exceed  6  months;  and  even  then  it  is  con- 
ceived— although  I  will  admit  as  a  practical  matter  that  it  is  not 
Jikely — that  the  cooperative  might  not  be  admitted  to  membership 
and  privileges  which  the  act  intended. 

The  remedy  is  to  close  the  board  of  trade,  not  to  order  directly  the 
relief  that  it  is  really  purposed  to  give  the  cooperative  association; 
and  the  relief,  that  is,  considering  the  board  of  trade,  may  or  may  not 
be  effective. 

So  that  you  have  an  adequate  protection  for  the  cooperative 
association  during  the  period  of  litigation,  and  you  have  the  pos- 
sibility even  then  that  it  will  not  be  effective,  but  that  the  board  of 
trade  may  suffer  an  unusually  harsh  penalty,  which  would  be  felt 
not  only  by  the  parties  to  the  dispute  but  by  innocent  members  of 
the  board  of  trade. 

The  remedy  to  the  first  defect  is  ascertained  in  section  6  (a), 
which  provides,  in  effect,  this  interim  membership  pending  trial. 

The  remedy  to  the  second  is  that  in  section  6  (b),  which  provides 
a  cease  and  desist  order  rather  than  an  expulsion  order. 

Under  section  6  (b)  of  your  pending  bill,  if  the  Commission 
under  the  act  finds  that  a  cooperative  association  is  being  improp- 
erly barred  from  membership;  or,  for  that  matter,  if  the  Commis- 
sion finds  that  any  other  violation  of  any  type  is  being  committed 
by  the  board  of  trade,  under  the  [)ending  bill  the  Commission  can 
directly  order  that  the  board  of  trade  cease  and  desist  from  tlie 
violation. 

There  can  be  an  appeal  from  this  cease  and  desist  order  through 
the  courts,  and  if  the  Commission  wins  the  case  and  it  is  upheld, 
the  result  is  that  the  board  complies  and  there  is  no  unusual  and 
harsh  penalty  imposed. 

The  present  penalty  is  backhanded,  and  the  new  one  would  be 
direct. 

I  would  like  to  refer  briefly  to  some  of  the  past  litigations. 

Senator  Pope.  Before  you  do  that,  have  you  studied  the  question 
of  the  constitutionality  of  these  sections — say  section  4  (e),  which 
requires  registration  of  floor  brokers — section  4  (e)  on  page  11 — 
and,  more  particularly,  section  8  (a),  at  the  top  of  page  25;  and 
then  referring  particularly  to  the  section  at  the  top  of  page  26, 
which  gives  the  Secretary  of  Agriculture  power  to  make  such  rules 
and  regulations  as  he  may  deem  reasonably  necessary? 

Mr.  Berge.  Yes,  Senator ;  in  a  way  I  have. 

Senator  Pope.  There  was  criticism  yesterday  as  to  the  question  of 
delegation  of  power  on  that,  .and  the  original  act  delegated  power 
to  the  Commission  to  deal  with  contract  markets,  whereas  this  gives 
to  the  Secretary  himself  the  power  to  deal  with  the  individual 
members  of  the  market. 

Mr.  Berge.  Well,  I  have  given  some  thought  to  that,  and  I  would 
like  to  take  it  up.  I  wonder  if  I  could  defer  that  for  a  moment 
and,  after  I  have  finished  reciting  the  facts  with  respect  to  this 
Fanners  National'  case^  I  would  like  to  give  you  what  I  can  on  that. 

Of  course,  when  I  speak  on  the  constitutionality,  I  am  not  t^-ivint^ 
the  opinion  of  the  Attorney  General,  but  I  would  be  glad  to  give 
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my  own  opinion  based  upon  the  slight  experience  I  have  had  with 
licensing  cases— but,  if  I  may  proceed  briefly  with  the  other  matter 
nrst? 

Senator  Pope.  All  right. 

Mr.  Berge.  I  would  like  to  use  this  case  because  it  illustrates  the 
trouble,  as  I  view  it,  with  the  wliole  procedure, 

I  think  it  was  April  1932,  in  the  spring  of  1932,  that  the  Farmers 
JNational  Grain  Corporation  complained  to  the  Secretary  of  Agri- 
culture that  they  had  been  denied  clearing  corporation  privileffes^^on 
the  board  of  trade. 

The  Commission  ordered  a  hearing  on  this  comi)laint.  The  hear- 
ing was  held  in  June  of  1932.  The  interested  parties,  including  coun- 
sel for  the  board  of  trade  and  counsel  for  the  Farmers  National,  ap- 
peared;  and  there  were  extended  hearings  before  the  Grain  Exchange 
Commission  consuming  3  or  4  days  of  their  time.  Then,  aft^r  due 
deliberation,  they  entered  an  ordei-  in  July  of  that  year,  closing  the 
board  of  trade  for  60  days— the  order  suspending  its  contract  market 
designation  for  that  period. 

The  Commission  found  that  Farmers  National  was  a  lawfully 
formed  and  conducted  cooperative  association  of  producers  engaged 
in  cash-grain  business  and  having  adequate  financial  responsibilTtv, 
and  that  it  had  agreed  to  comply  with  all  terms  and  conditions  of 
board  of  trade  membership  which  could  lawfully  be  imposed.  The 
Commission  ordered  that  the  contract  market ' designation  of  the 
board  of  trade  be  suspended  for  60  days. 

The  board  of  trade  immediately  appealed  to  the  circuit  court  of 
appeals  for  the  seventh  circuit  under  the  judicial  review  provisions 
of  the  act,  and  the  case  was  argued  in  October  and  submitted  fully  on 
briefs. 

There  were  some  difficulties  presented  in  the  case.  The  courts  took 
nearly  a  year  to  decide  the  case,  l^he  decision  was  finally  rendered 
in  October  of  1933. 

On  most  of  the  questions  involved,  including  certain  constitutional 
questions  with  respect  to  the  validity  of  the  procedure  for  revoking 
and  suspending  contract  market  designations,  the  courts  upheld  the 
Commission  and  upheld  it  in  its  findings  of  fact,  except  that  it  found 
that  its  findings  were  incomplete  in  one  respect,  in  that  they  did  not 
break  down  the  trades  which  Farmers  National  had  had  with  the 
Gram  Stabilization  Corporation,  to  determine  which  of  those  trades 
involved  the  grain  of  members  and  which  involved  the  grain  of  non- 
members — a  technical  point  and  yet  one  which  the  court  viewed  was 
one  warranting  remanding  the  case  to  the  Commission. 

In  this  one  respect  the  court  de>>ired  further  findings  relating  to 
stabilization  business,  and  the  matter  was  remande<i  to  the  Gimmis- 
sion  for  further  evidence  and  findings  on  that  one  question. 

The  court  also  held  that  if  such  subsequent  findings  of  the  Cr)mmis- 
sion  should  be  unfavorable  to  FarnnTs  National  it  would  be  without 
prejudice  to  Farmers  National  again  to  complain  to  the  Commission 
if  in  good  faith  and  in  practice  Farmers  National  should  definitely 
abandon  such  practices  as  the  Commission  had  found  had  resulted  in 
exceeding  the  nonmember  business  limitation  of  the  Cap  per- Volstead 
Act. 

The  Commission,  believing  that  the  Supreme  Court  ought  to  pass  on 
the  question  of  whether  compliance  with  the  Capper- Volstead  limita- 


tion on  nonmember  business  was  necessary,  and  also  upon  the  ques- 
tion of  whether  business  done  for  the  Stabilization  Corporation  was 
nonmember  business  within  such  limitations,  filed  a  petition  in  the 
Supreme  Court  for  a  writ  of  certiorari  to  review  the  judgment  of  the 
circuit  court  of  appeals. 

Meanwhile,  however,  the  Chicago  Board  of  Trade  apparently  re- 
versed its  position  and  admitted  the  Farmers  National  Grain  Cor- 
poration to  clearing-corporation  privileges. 

I  assume  Farmers  National  is  still  a  clearing-corporation  member. 

The  board  of  trade  then  filed  a  brief  in  opposition  to  the  petition 
for  certiorari,  in  which  the  board  contended,  among  other  things, 
that  because  of  its  action  in  granting  Farmers  National  membership 
in  the  clearing  corporation,  the  case  had  become  moot. 

The  Supreme  Court  denied  the  i^etition  for  certiorari,  after  the 
board  of  trade  had  called  to  the  court's  attention  that  the  Farmers 
National  had  been  granted  clearing-corporation  privileges. 

Of  course,  we  don't  know  whether  the  petition  was  denied  for 
that  reason  or  for  some  other  reason;  but,  nevertheless,  there  were 
good  grounds  for  arguing  that  the  case  had  become  moot. 

But  the  significant  thing,  however,  is  that  there  was  a  period  of 
extended  litigation,  and  during  that  time  the  rights  of  the  Farmers 
National,  granted  bv  the  Act,  were  not  being  observed.  If  we  as- 
sume that  the  board,  of  trade  properly  admitted  Farmers  National 
when  it  did,  those  rights  were  not  being  observed,  because  there  was 
nothing  that  I  recall  amounting  to  a  change  of  facts  between  the 
time  that  the  litigation  was  instituted  and  the  time  that  Farmers 
National  was  admitted. 

Now,  bearing  in  mind  that  this  bill  protects  the  grain  exchanges 
aiid  their  right  to  take  summary  action  to  expel  cooperative  asso- 
ciations that  do  not  have  adequate  financial  responsibilities,  it  seems 
to  me  that  it  is  eminently  fair  that  they  have  an  interim  membership 
while  the  question  of  their  eligibility  is'  being  litigated — and  also  that 
the  Commission  be  given  power  to  enter  a  dii*ect  cease  and  desist 
order  so  that  in  order  to  argue  for  the  rights  of  the  cooperative  you 
do  not  have  to  argue  that  the  whole  board  of  trade  be  closed  and 
have  to  answer  the  argument  that  there  are  possibly  serious  economic 
defects  which  would  result  from  such  closure. 

Senator  Norms.  Before  you  go  on  with  that,  I  would  like  to  ask 
you  a  question  about  the — what  is  it — the  Farmers  National? 

Mr.  Berge.  Yes. 

Senator  Norris.  That  was  commenced  in  April  1932  ? 

Mr.  Berge.  It  was  commenced  by  the  filing  of  a  complaint  in 
April  1932.  ^ 

Senator  Norris.  In  April  of  that  year  ? 

Mr.  Berge.  Yes. 

Senator  Norris.  And  it  was  tried  in  June  1932? 

Mr.  Berge.  Tried  before  the  Commission  in  June  of  1932 ;  yes. 

Senator  Norris.  It  was  tried  in  June? 

Mr.  Berge.  Yes. 

Senator  Norris.  It  was  appealed  to  the  circuit  court,  and  it  stayed 
in  that  court  until  October  1933,  did  it  not  ? 

Mr.  Berge.  That  is  correct.  Senator,  with  this  addition  to  what 
you  have  said:  The  case  was  submitted  to  the  court  in  June  1932. 
That  is,  between  June  and  November  you  had  these  steps : 
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The  Commission  had  the  case  in  advisement  alK)ut  a  month,  and 
entered  its  order  in  July  19^2.  I'hat  is  during  the  sunmiiT  when 
the  circuit  court  of  appeals  were  not  in  session,  and  tlie  appeal  was 
docketed  within  a  30-day  period.  I  think  early  in  August,  and  the 
printing  of  the  record  and  briefs  and  preparation  of  argument  then 
followed,  and  the  case  was  submitted  in  November. 

Senator  Norris.  November  1932  ( 

Mr.  Berge.  Yes. 

Senator  Norris.  And  it  commenced  in  April  of  that  same  year,, 
was  finally  submitted  in  Novemlnr,  and  then  the  circuit  court  of 
appeals  just  took  it  under  advisement? 

Mr.  Berge.  Yes;  took  it  under  advisement  from  December  10, 1932, 
until  October  31,  1933. 

Senator  Norris.  Practically  a  year.  So  that  you  commenced  the 
case  in  April  1932  and  got  a  decision  of  the  court-  in  October  1932? 

Mr.  Berge.  Practically  speaking,  that  is  corre(;t. 

Senator  Norris.  And  then  they  applied  for  a  writ  of  certiorari  in 
the  Supreme  Court  of  the  United  States  ? 

Mr.  Berge.  The  Government  did  that,  Senator. 

Senator  Norris.  Yes;  the  Government  did  that.  That  is  right. 
And  while  that  application  for  tiiat  writ  was  pending  in  the  Su- 
preme Court,  the  board  of  trade  did  what? 

Mr.  Berge.  They  admitted  Farmers  National. 

Senator  Norris.  That  was  the  issue,  was  it  not'i 

Mr.  Berge.  Oh,  yes. 

Senator  Norris.  They  did  just  what  you  started  out  to  have  them 
do — and  they  voluntarily  did  that  t 

Mr.  Berge.  Yes. 

Senator  Norris.  So  that  they  did  voluntarily  what  the  litigation 
said  they  did  not  have  to  do,  after  about  a  year  and  6  months  of 
delay  ? 

Mr.  Berge.  I  think  that  is  a  fair  statement? 

Senator  Norris.  And  it  cost — how  much  did  it  cost  both  parties, 
now? 

Mr.  Berge.  I  could  not  undertake  to  say.  I  just  have  no  idea  what 
the  cost  was. 

Senator  Norris.  You  don't  know  what  the  attorneys*  fees  were? 

Mr.  Berge.  I  know  that  ours,  of  course,  were  small.  We  are  on 
salaries.  Senator. 

Senator  Norris.  How  many  attorneys  were  on  the  other  side? 

Mr.  Berge.  Well,  the  law  firm  of  Kirkland,  Fleming,  (irreen  & 
Martin  represented  the  Chicago  l^oard  of  Trade.  The  law  firm  of 
Mayer,  Meyer,  Austrian  &  Piatt  represented  the  Farmers  National 
Grain  Corporation,  who  intervened  in  the  suit ;  and  the  Government 
was  represented  by- 

Senator  Norris.  By  its  regular  attorneys? 

Mr.  Berge.  Yes;  by  its  regular  attorneys,  in  the  Department  of 
Justice. 

Senator  Norris.  Have  you  any  idea  how  much  the  actual  cost, 
like  printed  briefs  and  so  forth,  amounted  to? 

Mr.  Berge.  Oh,  I  could  guess  at  that. 

Senator  Norris.  Well,  about  how  much  ? 

Mr.  Berge.  The  record  in  that  case,  the  printing  of  it,  must  have 
cost  $1,500  to  $5,000.    The  actual  printing  of  the  briefs  in  the  case, 


possibly  amounted  to  $1,000.  Then  there  was  the  time  of  all  the 
lawyers,  and  the  traveling  expenses  and  other  expenses. 

Senator  Norris.  There  is  no  reason  to  suppose  that  these  great 
lawyers  donated  their  time,  is  there  ? 

Mr.  Berge.  Certainly  not.  But  I  do  not  think  it  is  appropriate 
for  me  to  venture  any  opinion  as  to  the  fees  which  were  paid. 

Senator  Norris.  No.  Well,  they  got  through  with  all  that  expense 
and  all  that  delay,  and  then  did  just  what  you  started  out  to  have 
them  do? 

Mr.  Berge.  That  is  correct. 

Senator  Norris.  Although  they  won  the  suit? 

Mr.  Berge.  Well,  we  have  always  argued  about  that,  Senator. 
[Laughter.] 

Senator  Norris.  In  order  to  determine  that,  you  will  have  to  have 
another  suit,  won't  you  ? 

Mr.  Berge.  There  is,  of  course,  no  longer  any  issue  on  those  facts. 
That  particular  controversy  is  moot. 

Senator  Norris.  Yes;  you  argued  it  until  it  became  moot.  Did 
the  Liberty  League  ever  take  a  hand  in  that?     [Laughter.] 

Mr.  Berge.  No,  Senator ;  ihat  was  before  the  davs  of  the  Liberty 
League. 

Senator  Norris.  That  brings  me  up  to  one  of  your  remedies  which 
you  say  section  6  (a)  provides.  In  other  words,  it  provides  that 
during  the  dispute  and  litigation,  if  there  is  any,  about  expelling 
some  organization  from  the  board  of  trade,  they  shall  remain  in 
while  that  litigation  is  going  on?  That  is  provided  by  section  6  (a) 
of  this  bill  we  have  before  us  now? 

Mr.  Berge.  Yes. 

Senator  Norris.  That  is  one  of  the  remedies  in  6  (a),  is  it  not? 

Mr.  Berge.  Yes. 

Senator  Norris.  It  is  the  first  one  you  mentioned  ? 

Mr.  Berge.  Yes.  The  other  one  I  mentioned  is  reallv  in  sec- 
tion 6  (b).  -^ 

Senator  Norris.  The  other  remedy  is  in  section  6  (b) ;  but  this  is 
the  object  of  6  (a)  ? 

Mr.  Berge.  Yes. 

Senator  Norris.  In  other  M^ords,  while  this  difficulty  is  going  on, 
if  there  is  any  difficulty,  the  member  that  they  are  trying  to  expel 
stays  in?  ^  ^     »  i- 

Mr.  Berge.  Yes ;  provided  the  member  meets  certain  requirements. 
Senator  Norris.  Oh,  yes. 

Mr.  Berge.  That  is,  of  an  ordinary  business  corporation. 
Senator  Norris.  Oh,  yes. 

Mr.  Berge.  But  if  that  member  is  organized  under  the  laws  of 
a  State 

Senator  Norris.  Of  course;  that  is  what  I  mean. 

Mr.  Berge.  It  stays  in,  except  that  that  is  qualified,  I  take  it,  by 
that  provision  with  respect  to  financial  responsibility. 

Senator  Norris.  Oh,  yes.  I  am  laying  aside  all  those.  But,  ordi- 
narily it  stays  in  until  you  have  a  verdict  that  puts  it  out  ? 

Mr.  Berge.  That  is  right. 

Senator  Norris,  So  that  you  have  remedied  by  that,  if  we  pass 
the  act,  a  procedure  which  put  him  out  until  it  was  determined  that 
they  had  a  right  to  put  him  out  or  that  he  could  stay  in  ? 
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Mr,  Berge.  Precisely. 

Senator  Norris.  Is  that  not  a  remedy  of  the  old  law  such  as  we 
have  in  practically  all  the  statutes  of  the  United  States?  Even 
though  the  applicant  for  membership  should  win  in  the  end,  he 
would  have  lost  all  of  the  advantages  of  being  m  during  the  term 
of  the  litigation? 

Isn't  that  ha])pening  every  day  in  the  Government  in  hundreds  of 
suits  where  some  judge  somewhere  in  Kansas  or  Maine  or  Nebraska 
issues  an  injunction  against  you  felloAvs  for  enforcing  laws,  and  they 
are  not  enforced  until  finally,  in  the  end,  some  day  the  Supreme 
Court  passes  on  it  and  if  they  ujihold  the  law  then*  the  fellow  can 
stav  in? 

Now,  what  difference  is  there  between  the  difficulties  existing  with 
those  groups  and  between  those  difficulties  existing  with  everybody 
who  does  not  want  to  obey  a  la\\  of  the  United  States  Congress? 

If  it  is  a  good  thing  to  remedy  the  law  for  these  cooi)eratives, 
would  it  not  be  a  good  thing  to  remedy  the  law  for  everybody? 

Mr.  Berge.  Of  course,  if  you  are  thinking  of  the  predicaiuent  that 
many  of  the  Government  officials  (barged  with  the  duty  of  enforcing 
laws  find  themselves  in,  on  account  of  the  liberal  policy  of  rendering 
injunctions 

Senator  Norris.  Well,  I  am  thinking  about  the  policv  in  rendering 
injunctions;  yes.  Of  course,  that  is  the  way  we  are  governed  now, 
entirely. 

Isn't  it  true  that  they  are  trying  an  injunction  case  right  down 
here  in  the  District  of  Columbia,  for  instance,  where  the  real  issue 
is  down  in  Alabama,  in  Florence  and  Tuscumbia,  and  out  in  Nebraska 
and  Oklahoma^  And,  in  the  meantime,  there  are  injunctions  issued 
against  those  officials  and  officials  here,  restraining  them  from  carry- 
ing out  the  law? 

Mr.  Berge.  Well,  of  course,  that  brings  up  an  entirely  different 
<luestion. 

Senator  Norris.  No;  you  are  trying  to  remedy  that  situation, 
aren't  you,  by  this  bill,  as  far  as  it  applies  to  cooperatives  getting 
into  the  board  of  trade?  But  you  let  the  balance  of  the  country 
stay  out.     Isn't  that  a  condition' t hat  is  very  much  to  be  regretted"? 

Mr.  Berge.  Well,  I  think  it  is.  Of  course,  tlie  theory,  if  we  for- 
get for  a  moment  what  our  own  opinion  may  be  of  theriglitness  of 
some  decisions  that  some  courts  have  rendered  at  least  the  theory  of 
it  is  that  temporary  injunctions  should  not  be  entered  unless  there  is 
some  irreparable  injury  being  suffered. 

Senator  Norris.  I  am  going  now  on  the  fact  that  the  injunctions  in 
the  T.  V.  A.  case  were  decided  by  tlie  Supreme  Court,  and  they  should 
not  have  been  entered,  but  in  the  meantime  a  great  deal  of  harm  was 
done  and  these  municipalities  that  were  going  to  get  cheaper  elec- 
tricity did  not  get  it  at  all;  and  by  the  very  lapse  of  time  the  whole 
thing  expired  and  died  down  and  amounted  to  nothing — so  that  the 
injunction,  even  though  disallowed  by  the  Supreme  Court  of  the 
United  States,  had  its  desired  effect  all  the  way  through. 

And  here  you  have  a  case  where,  just  the  other  way,  you  have 
started  to  overrule  the  board  of  trade  and  the  board  of  trade  would 
not  let  the  fellow  in,  and  they  finally  let  him  in  voluntarily  after  liti- 
gating a  couple  of  years — so  that  all  that  palaver  went  for  nothing 
•except  that  the  attorneys  got  rich  fees  as  they  went  along. 
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Mr.  Berge.  I  would  say.  Senator,  that  the  fact  that  there  are  evils 
existing  under  other  laws  in  our  procedure,  generally,  does  not,  I 
think,  detract  from  the  wisdom  of  doing  what  we  can  with  respect  to 
particular  laws. 

Senator  Norris.  Oh,  yes;  I  agree  to  that. 

Mr.  Berge.  I  would  like  to  point  out  one  thing  that  just  came  to 
my  mind  while  you  were  speaking,  sir,  which  I  can  mention  in  con- 
nection with  the  procedure  of  the  present  Grain  Futures  Act.  section 
6  (b) — not  this  section  6  (b)  that  you  are  adding  here,  but  subsection 
(b)  of  the  old  section  6 — which  gives  the  Commission  the  power  to 
order  that  contract  market  privileges  be  denied  to  certain  members 
who  violate  the  law  or  attempt  to  manipulate  the  pric«  of  grain. 

Now,  there,  the  procedure,  I  would  say,  was  not  subject  to  this  defect. 
When  the  Commission  proceeds  against  a  board  of  trade  member, 
alleging  that  he  has  violated  the  act,  or  attempted  to  manipulate  the 
prices  of  grain,  the  Commission  must  first  gi-ant  him  a  hearing  and 
consider  his  argument  fully  and  then,  if  its  order  is  entered  against 
him,  he  has  a  right  to  appeal.  And  all  the  while  that  is  going  on  he 
is  enjoying  his  market  privileges. 

Now,  I  am  not  complaining  against  that  procedure;  I  think  it  is 
probably  constitutional  and  it  is  probably  fair,  because,  after  all.  the 
Government  makes  its  mistakes,  and  if  vou  proceed  against  a  man 
improperly,  I  can  see  that  he  should  not  liave  to  suffer  for  a  year  or 
so  while  the  litigation  is  going  on. 

But  the  Government  has  conducted  two  proceedings,  and  an  enor- 
mous investigation  and  full  hearings,  against  two  members  of  the 
Chicago  Board  of  Trade,  Arthur  W.  Cutten  and  Thomas  M.  Howell. 
Both  of  these  men  are  charged  with  violating  the  reporting  require- 
ments. 

Senator  Murphy.  Isn't  it  true  that  in  one  of  those  cases,  the  Outten 
case,  the  court  finally  found  him  guilty  of  everything  charged,  but  the 
law  did  not  punish  him  for  it  ? 

Mr.  Berge.  That  is  correct;  and  I  will  just  mention  that  in  a 
moment. 

But  the  point  I  was  going  to  make  here  was  that  during  the 
progress  of  those  hearings  and  the  litigation  under  them — I  mean 
the  litigation  following  the  hearings — Mr.  Cutten  and  Mr.  Howell 
have  enjoyed  full  trading  privileges. 

If  the  court  should  ultimately  hold  that  the  Commission  had  juris- 
diction in  the  case,  those  suspension  orders  will  be  made  effective. 
If  the  Supreme  Court  ultimately  upholds  the  Circuit  Court  of 
Appeals,  the  order  will  not  be  made  effective. 

But  the  point  is  that  Mr.  Cutten  and  Mr.  Howell  are  having  their 
day  in  court  without  running  the  risk — well,  they  are  having  their 
day  in  court  before  they  are  suffering  any  penalty.  Of  course,  the 
order  of  the  Commission  would  have  been  effective  long  before' this 
had  it  not  been  for  the  litigation.  If  the  Government  wins  those 
cases,  the  orders  will  then  become  effective. 

Senator  Pope.  You  give  the  cooperative  associations  the  same  privi- 
leges that  Mr.  Cutten  and  Mr.  Howell  actually  receive?  That  is 
what  you  seek  to  do  ? 

Mr.  Berge.  That  is  substantially  it. 

Now,  in  that  Cvxtten  oaise^  the  circuit  court  of  appeals  held  that 
the  findings  of  the  Commission  were  amply  supported  by  the  evi- 
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dence.  In  fact,  there  was  no  substantial  dispute  on  the  (evidence. 
The  language  of  the  court  was  substantially  stronger  tli^n  the 
language  of  the  Commission  on  the  evidence. 

But  the  court  held  that  because  of  the  present-tense  use  of  the 
verb  in  section  C  (b)  the  action  of  the  Commission  was  without  juris- 
diction, because  they  proceeded  after  the  defense  had  been  completed. 
The  Cutteri  case  is  now  pending  in  the  Supreme  Court,  and  on  that 
Court's  construction  will  depend  whether  or  not  tliat  order  stands  up. 

Now,  Senator,  you  asked  me  a  question  about  these  pi'ovisions 
regarding  registration  ? 

Senator  Pope.  Well,  if  you  desire  to  proceed  in  vour  own  way 

Mr.  Berge.  Well,  I  am  reallv  there,  now.  I 'haven't  taken  up 
these  things  in  the  order  I  thoiight  them  out,  but  I  think  I  liave 
covered  everything  except  that.  Suppose  I  just  mention  first  the 
registration  provisions.  I  have  not  given  much  though  to  that  pro- 
vision, but  I  will  give  just  my  general  reaction  to  that. 

On  the  registration  provisions,  I  would  consider  that  this  way, 
that  the  Congress  has  found— it  found  when  it  passed  the  first  Grain 
Futures  Act— that  business  on  boards  of  trade  was  affected  with  a 
national  public  interest  and  subject  to  lawful  regulation.  In  effect, 
jou  licensed  the  grain  exchanges  when  you  passed  the  original  Grain 
Futures  Act.  The  constitutionality  of  that  as  a  regulation  of  inter- 
state commerce  was  upheld  in  the  OUen  case  back  in  1J)!22.  and  in  the 
Olseti  case  the  court,  in  effect,  said  that  the  prevention  of  manipula- 
tion of  grain  prices  was  a  legitimate  object  for  the  Federal  Govern- 
ment and  that  this  act  was  an  appropriate  nutans  to  acromplish 
that  object. 

In  effect,  I  think  the  court  held,  and  the  Government  is  so  arguing, 
in  subsequent  cases.  They  argued  it  in  the  Barflett-Fmzier  case,  in 
the  Seventh  Circuit  Court,  involving  constitutionality  of  the  report- 
ing requirements,  and  the  constitutionality  of  the  reporting  require- 
ments was  upheld. 

In  effect  we  argued  in  that  case  that  the  prevention  of  manipula- 
tion and  the  accomplishment  of  tlie  other  valid  objects  of  the  act 
necessitated  these  reporting  requjiements;  that  they  were  essential 
to  the  whole  regulatory  scheme;  and  that  trading  on  boards  <»f  trade, 
since  the  court's  decision  in  the  Ohen  case,  was  not  a  business  in 
which  a  person  has  an  inherent,  natural  right  to  engage  in  the  same 
sense  that  you  have  to  sell  groceries  or  shoes  or  raise  crops  or  the 
other  types  of  business  in  which  it  has  been  recognized  from  time 
immemorial  that  man  can  engage  as  of  a  natural  right.  Thut  is,  the 
trading  in  futures,  because  of  its  effect  on  prices  in  interstate  com- 
merce, is  subject  to  regulation  and,  in  effect,  subject  to  licensing  under 
section  6  (a)  where  you  really  liciMise  the  board  of  trade. 

Now,  from  that  you  would  reason  that  a  man  who  deals  in  futures 
on  the  board  of  trade,  whether  or  not  he  is  technically  licensed,  must 
comply  with  the  lawful  conditions  to  membership  on  a  board  of 
trade,  and  that  if  he  does  not  comply  with  those  conditions  the 
board  of  trade  membership  can  be  denied  him. 

We  think  that  line  of  reasoning  is  essential  to  taking  any  effective 
action  under  the  present  section  (>  (b)  at  all,  because  section  6  (b) 
in  effect  says  that  even  though  you  are  not  technic  allv  licensed  unless 
jou  obey  the  rules  of  the  game,  you  cannot  play.    And  if  that  pro- 


cedure under  present  section  6  (b)  stands  up  constitutionally,  it 
seems  to  me  the  effect  of  it  is  the  same  as  a  licensing  provision. 

Now,  I  will  have  to  admit  candidly  that  I  am  not  sufficiently  fa- 
miliar with  the  minutia  of  the  grain  trading  on  the  board  of  trade 
to  say  whether  or  not  all  these  details  here,  the  requirements  to  reg- 
ister commission  merchants,  or  that  the  Secretary  can  refuse  to 
register 

Senator  Pope.  Or  revoke  his  license? 

Mr.  Berge.  Or  revoke  his  license,  and  unless  there  is  some  reason 
why  that  sort  of  thing  is  unreasonable  and  quite  out  of  keeping  with 
the  general  purposes  or  the  general  proposition  which  has  been  sus- 
tained— I  don't  see  where  it  is  constitutionally  different  from  what 
you  already  have  under  section  6  (a)  and  section  6  (b). 

Assuming  your  major  premise  that  trading  on  the  board  of  trade 
is  not  like  selling  popcorn  on  the  streets,  because  of  its  national  im- 
plications and  effect  on  prices.  I  would  say  that  any  reasonable  regu- 
lations in  that  respect  are  lawful.  And,  along  that  line,  I  just  want 
to  refer  to  a  few  cases  that  we  have  used  in  supporting  the  constitu- 
tionality of  the  old  section  6  (b). 

I  might  say  that  under  the  Packers  and  Stockyards  Act  you  have 
a  registration  provision  for  market  agencies,  commission  men,  and 
order  buyers,  doing  business  with  the  public  stockyards;  and  under 
the  Perishable  Agricultural  Commodities  Act  you  have  a  licensing 
provision.  I  don't  remember  that  it  is  called  licensing — maybe  it  is 
registering — but  they  have  to  register  with  the  Secretary  of  Agri- 
culture before  they  can  do  business  on  a  perishable  agricultural  com- 
modity exchange — the  fresh  fruit  and  vegetable  exchanges. 

Now,  that  act,  the  Perishable  Agricultural  Commodities  Act,  has 
been  in  force  since  1930,  So  far  as  I  know,  the  constitutional  ques- 
tion has  never  been  adjudicated  as  to  that  act  in  any  court,  but  it  has 
been  applied  right  along.  But  the  Packers  and  Stockyards  Act,  the 
provision  in  that  act,  has  been  up  and  it  has  been  squarely  upheld. 

The  Fai^ners  Livestock  Coimmsshii  Co.  case^  out  in  the  eastern 
district  of  Illinois,  was  a  case  where  the  Secretarv  had  entered  a  sus- 
pension  order  suspending  market  agencies  because  they  had  engaged 
m  illegal  boycotting,  and  they  challenged  the  constitutionality  of  it 
and  the  suspension  order  was  upheld :  and  I  would  just  like  to  refer 
to  an  excerpt  of  the  opinion  of  the  court,  which  I  think  was  appli- 
cable here.  This  was  a  three-judge  court  and  the  court  said  that  the 
withdrawal  of  a  license  or  suspension  from  operation  is  merely  the 
withdrawal  of  a  Government  permit  to  engage  in  a  business  and 
which  the  licensee  has  no  inherent  right  to  engage  but  in  which  he 
may  participate  only  on  compliance  with  the  requirements  imposed 
by  the  Government.  If  the  Government  has  the  right  to  supervise 
the  business,  it  may  fix  the  conditions  upon  which  parties  may  engage 
therein  and  may,  without  the  intervention  of  a  jury,  withdraw  such 
permission  when  satisfied  that  the  provisions  are  being  violated. 

Now,  in  that  case  the  constitutionality  of  that  registration  provi- 
sion under  the  sixth  and  seventh  amendments  was  questioned — under 
the  sixth  amendment  guaranteeing  trial  by  jury  and  criminal  pro- 
ceedings, and  the  seventh  amendment  is  the  amendment  with  regard 
to  trial  by  jury  in  types  of  actions  prosecutable  at  common  law  where 
the  amount  is  more  than  $20  dollars,  I  think. 
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They  said  that  those  amendments  do  not  apply.  The  sixth  amend- 
ment does  not  apply  in  a  case  which  is  not  tecJinically  criminal  in 
nature,  and  the  seventh  amendment  does  not  apply  except  to  suits^ 
which  were  conmion-law  actions  at  the  time  the  amendment  was 
adopted. 

So  I  do  not  think  that  the  constitutional  guaranty  of  jury  trial 
can  be  applicable  where  you  have  a  license  that  is  imposed  with 
respect  to  a  business  which  you  have  the  right  to  regulate. 

And,  in  this  Cutten  case^  we  have  to  go  into  that  proposition  and 
we  have  cited  numerous  State  cases  where  the  State  could  have  up- 
held the  constitutionality  of  State -licensing  statutes. 

Of  course,  we  all  know  the  licensing  of  physicians,  taxicabs, 
barber  shops,  and  license  to  manufacture  and  sell  poison,  and  liquor 
licenses,  and  so  forth. 

So  that  it  seems  to  me  that  your  power  over  grain  exchanges  under 
the  commerce  clause  being  what  it  is,  the  only  attack  that  could 
possibly  be  made  on  such  a  provision  is  that  it  is  wholly  unreason- 
able and  wholly  unrelated  to  any  valid  object;  and,  while  I  am  not 
sufficiently  versed  with  the  minutia  of  trading  to  give  any  final  judg- 
ment on  that,  it  would  seem  that  there  is  nothing  uni([ue  about  this 
type  of  registration.  So  far  as  tlie  provision  authorizing  the  Secre- 
tary to  issue  rules  and  regulations  governing  them,  I  have  not  given 
that,  that  particular  provision,  any  special  study. 

Senator  Pope.  The  same  general  principles  apply  that,  if  it  was 
a  reasonable  thing  and  connected  with  this  matter  of  legislation,  it 
would  be  upheld  ? 

Mr.  Berge.  I  should  think  so.  Well,  there  are  sc'ores  of  acts  which 
give  the  administrative  body  the  power  to  issue  regulations  to  accom- 
plish a  stated  purpose,  if  the  purpose  of  the  regulation  is  reasonable 
and  IS  related  to  the— if  it  merely  fills  in  the  detail  of  the  expressed 
congressional  purpose,  it  stands  up,  and  I  defended  one  case  under 
the  Packers  and  Stockyards  Act  ^^  here  we  had  the  validity  of  the 
regulations  challenged,  regulations  designed  to  make  more  specific 
the  prohibition  against  unfair  and  deceptive  practices  of  stockyards. 

Now,  of  course,  whether  the  particular  regulaticm  is  good  or  not, 
that  depended  upon  whether  the  court  thought  it  was  a  reasonable 
regulation  aimed  at  a  practice  which  was  an  unfair  and  deceptive 
practice.     They  upheld  it. 

Of  course,  if  you  make  a  regulation  palpably  unrelated  to  the  pur- 
pose of  the  act,  it  would  not  be  upheld. 

But  the  particular  power  of  issuing  regulations  to  fill  in  the  details 
of  a  statute  expressed  in  general  terms  is  certainly  a  principle  of  long- 
standing validity,  and  I  do  not  think  it  has  been  affected  by  any 
recent  decision — certainly  not  as  a  principle. 

If  there  are  no  further  questions,  I  think  that  concludes  my  state^ 
ment.     I  appreciate  the  attention  I  have  had. 

Senator  Murphy.  Thank  you  very  much. 

Mr.  Goldsmith.  Mr.  Chairman,  l>efore  calling  on  the  next  witness 
and  finishing  section  6  (a)  I  should  like  to  call  the  attention  of  the 
committee  to  page  22  of  the  bill,  particularly  at  line  8.  You  will  note 
that  the  provision  favoring  cooperatives  with  trial  before  the  Com- 
mission before  disciplining  them  only  applies  in  favor  of  cooperatives^ 
having  adequate  financial  responsibility. 


TO   AMEND   THE   GRAIN   FUTURES   ACT 


249 


There  was  a  suggestion  or  an  inference — it  so  seemed  to  me  yester- 
day— that  the  act  did  not  take  care  of  a  situation  where  the  board  of 
trade  found  it  necessary  to  expel  a  cooperative  because  it  had  gone 
into  bankruptcy  or  receivership  or  something  of  that  sort.  That 
•question  was  discussed  at  length  at  tlie  time  this  exact  language  was 
included  in  the  House  bill  2  years  ago,  and  the  board  of  trade,  find- 
ing that  the  cooperative  does  not  have  adequate  financial  responsi- 
bility, need  not  ask  the  permission  of  the  Grain  Futures  Adminis- 
tration before  expelling  that  cooperative  if  the  cooperative  has  so 
failed. 

If  the  cooperative  has  not  gone  into  bankruptcy  or  receivership  and 
the  court  should  find  that  the  board  of  trade  is  wrong,  then  you  have 
exactly  the  same  situation  as  under  the  1922  act.  The  board  is  sub- 
ject to  discipline. 

But  there  is  nothing  in  this  act  as  drawn  which  prevents  a  board 
of  trade  from  disciplining  a  cooperative  if  it  finds  it  is  lacking  in 
adequate  financial  responsibility. 

The  second  thing  I  wanted  to  mention  was  that  I  noticed  that,  pur- 
suant to  the  request  of  the  committee,  I  have  been  informed  tharti 
Governor  Mvers,  of  the  Farm  Credit  Administration,  has  communi- 
cated with  the  committee,  giving  his  views  in  particular  on  section 
€  (a),  which  has  just  been  discussed,  and  I  am  wondering  if  this 
won  t  be  an  appropriate  time  to  have  that  letter  read  to  the  members 
of  the  committee. 

Senator  Murphy.  Yes ;  I  will  ask  you  to  read  that,  if  you  please. 

Mr.  Goldsmith.  I  will  be  glad  to.  This  is  a  letter  from  Governor 
Myers,  of  the  Farm  Credit  Administration,  addressed  to  the  Honor- 
able Louis  Murphy,  acting  chairman.  Committee  on  Agriculture  and 
Forestry,  United  States  Senate : 

Dear  Mr.  Mubphy:  Reference  is  made  to  the  request  of  your  committee  for 
an  expression  of  tlie  views  of  the  Farm  Credit  Administration  with  respect 
to  H.  R.  6772,  "A  bill  to  amend  the  Grain  Futures  Act  to  prevent  and  remove 
obstructions  and  burdens  upon  interstate  commerce  in  grains  and  other  com- 
modities by  regulating  transactions  therein  on  commodity  futures  exchanges 
to  limit  or  ab(Jlish  short  selling,  to  curb  manipulations,  and  for  other  purposes." 

Section  6  (a)  (1)  of  the  bill  would  prohibit  a  board  of  trade  which  was 
been  designated  as  a  contract  market  from  excluding  from  meiubersliip 
in  and  all  privileges  thereon  any  association  or  corporation  that  meets  the 
conditions  si^ecified  in  that  section.  Owing  to  the  interest  of  the  Farm 
Credit  Administration  in  cooperative  marketing,  we  are  in  favor  of  this 
amendment.  It  would  provide  a  practical  way  of  permitting  properly  qualified 
cooperative  associations  to  gain  admission  to  grain  exchanges,  and  of  asc-er- 
taining  if  such  an  association  should  be  allowed  to  continue  to  be  a  member 
of  an  exchange  and  enjoy  all  privileges  thereof.  It  should  greatly  facilitate 
the  obtaining  of  memberships  on  grain  exchanges  by  cooperative  associations. 

At  this  time  the  Grain  Futures  Act  does  not  provide  efficient  procedure  for 
passing  upon  these  questions.  That  act  authorizes  the  Commission  erected 
thereby  to  revoke  the  designation  of  any  board  of  trade  as  a  contract  market  for 
failure  to  admit  the  duly  authorized  representative  of  a  cooperative  association 
of  producers,  but  this  procedure  in  practice  is  subject  to  protracted  delays  and 
is  not  adapted  to  prompt  and  efficient  action.  Moreover,  it  always  presents 
the  question  of  whether  the  punishment  is  not  out  of  relation  to  the  violation 
complained  of. 

Section  6  (a)  (1)  if  it  becomes  effective,  would  change  the  present  situation 
under  which  a  cooperative  association  may  be  denied  indefinitely  the  privileges 
of  an  exchange,  or  if  admitted  may  be  expelled  and  then  suffer  years  of  litiga- 
tion in  the  courts,  to  one  where  a  cooi)erative  continues  to  enjoy  exchange 
privileges  until  the  Commission  determines  that  it  is  not  entitled  thereto.    It 
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would  authorize  the  Commission  to  inii)ose  such  conditions  on  the  intention  of 
membership  In  and  privileges  on  an  exchange,  as  the  exigencies  of  a  given 
situation  might  require. 

The  proposed  procedure  for  passing  upon  these  questions  should  give  fair, 
prompt,  and  efficient  results. 
Sincerely. 

Mr.  Goldsmith  (continuing).  Mr.  Chairman,  before  calling  our 
next  witness  I  might  make  this  further  observation.  We  have  in 
mind,  of  course,  to  close  our  testimony  by  around  5  o'clock  this 
afternoon,  and  we  have  8  or  10  witnesses  to  call.  Necessarily  they 
will  have  to  limit  their  testimony  on  the  average  to  10  or  15  minutes, 
and  in  some  cases  it  may  be  desirable  for  them  simply  to  insert 
written  portions  of  their  statements  into  the  record.  They  are  not 
very  long  statements,  but  they  may  be  too  long  for  the  time.  With 
3^our  permission  we  will  adopt  that  procedure,  if  necessary. 

Senator  Muri-hy.  That  will  be  agreeable. 

Mr.  Goldsmith.  Now,  going  back  to  another  provision— and  I  am 
not  trymg  to  take  this  up  in  chronological  order,  because  it  may  be 
impossible  because  of  other  engagements  of  witnesses,  but  going 
back  to  section  4  (e)  on  page  11,  relating  to  the  registration  of  floor 
brokers,  Mr.  M.  W.  Thatcher,  of  the  Farmers  National  Grain  Cor- 
poration, will  be  one  of  our  witnesses  on  this  matter  and  perhaps 
on  some  other  matters  on  which  he  would  like  to  give  the  committee 
the  benefit  of  his  views.     Mr.  Thatcher. 

STATEMENT  OF  M.  W.  THATCHER  OF  THE  FARMERS  NATIONAL 

GRAIN  CORPORATION 

Mr  Thatcher.  My  name  is  M.  W.  Thatcher.  I  have  had  many 
years  experience  in  actually  milling  grain,  handling  flour,  and 
packaged  goods,  managing  large  grain  businesses  receiving  grain 
from  the  farmers  and  selling  it  to  the  trade.  Ihat  experience  runs 
over  a  period  of  approximately  80  years,  which  also  includes  many 
years  experience  m  the  auditing  of  the  books  and  accounts  of  some 
gram  exchanges,  mills,  terminal  elevators,  and  country  elevators; 
and  1  have  some  definite  views  arising  out  of  that  experience.  I  am 
familiar  with  the  purposes  of  the  legislation  proposed  in  H.  R  6772 
and  I  am  anxious  to  see  the  bill  passed. 

With  respect  to  the  registration  of  commission  merchants  and  floor 
brokers,  my  understanding  is  that  the  purpose  is  to  see  that  those 
commission  merchants  and  floor  brokers  honestly  and  faithfully 
carry  out  the  provisions  of  the  act  and  the  regulations  of  the  Depart- 
ment of  Agriculture  in  connection  with  it.  And  I  cannot  conceive 
that  aiiy  floor  broker  or  commission  merchant  who  is  anxious  to 
serve  his  customers  and  conduct  a  legitimate  business  should  at  all 
be  worried  to  operate  under  such  regulations. 

I  believe  that  the  more  properly  they  are  regulated  and  supervised, 
and  the  window  blinds  raised  so  that  tlie  public  may  see  through 
them  and  understand  the  operaticm  of  boards  of  trade,  the  more 
confidence  there  will  be  on  the  part  of  people  who  are  inclined  to 
speculate,  to  go  into  tJie  market  and  speculate,  to  create  the  very 
thing  that  many  of  the  witnesses  say  is  necessary  to  provide  a  broad 
interest  m  the  market.  -^       t- 

I  can't  conceive,  on  the  other  hand,  that  a  continuation  of  some  of 
the  practices  heretofore  engaged  in,  and  some  of  which  have  been 


brought  to  light  by  the  investigations  conducted  by  the  Grain 
Futures  Administration,  and  trials  carried  on  up  to  the  Supreme 
Court  of  the  United  States,  I  cannot  conceive  that  if  those  situations 
continue  to  arise  regularly,  an  outsider,  so  to  speak,  would  care  to 
invest  his  money  in  a  speculative  institution  so  conducted. 

You  understand  that  the  trader  who  makes  the  market  fluid  is  that 
small  fellow  who  usually  is  in  the  market  for  around  5,000  bushels. 
It  is  estimated  that  of  those  who  speculatively  move  into  the  markets, 
that  50  percent  of  them  have  trades  that  run  between  5  and  10 
thousand  bushels,  and  very  few  well-to-do  traders,  who  have  plenty 
of  money,  are  those  who  move  into  the  market  place  with  great  lines, 
and  we  believe  excessive  lines,  to  the  disadvantage  of  the  small  trad- 
ers, by  making  a  profit  out  of  the  speculative  enterprise  of  those 
small  traders  the  great  majority  of  whom  engage  in  a  small  way  and 
almost  invariably  on  the  buying  side. 

So  I  believe  and  my  associates  believe  that  if  there  is  anything  at 
all  to  the  argument  that  it  is  in  the  interest  of  the  producer  to  main- 
tain a  free  and  fluid  market  by  a  large  volume  of  trading  that  that 
may  be  best  encouraged  by  conducting  the  grain  exchanges  upon  a 
high  plane  of  ethics  where  the  window  blinds  are  up  and  a  super- 
visory commission,  such  as  the  Grain  Futures  Administration,  may 
live  on  top  of  it  and  give  it  popularity  and  integrity  before  the 
public. 

My  own  personal  views  are  that  if  the  grain  producers  of  this 
Nation  might  have  sat  in  here,  and  in  the  House  hearings,  and  heard 
all  of  this  debate  and  understood  and  were  well  informed  about 
market  practices  and  how  prices  are  made,  that  if  they  understood  it 
they  would  be  mighty  discouraged  in  their  hopes  that  they  may  ever 
hope  to  receive  cost  of  production  for  the  grain  they  produce  and 
ship  to  these  market  places. 

As  soon  as  the  grain  price  gets  so  higb,  because  of  a  deficiency 
in  a  crop,  the  commission  merchants  and  elevator  men  are  happy 
to  move  in  foreign  grains  to  make  money  out  of  it  at  a  great  loss 
to  the  producer  because  of  depressed  prices. 

The  argument  is  made  here  by  the  proponents  of  this  bill  that 
their  system  is  the  one  which  provides  the  top  price  for  the  pro- 
ducer at  a  minimum  of  expense  to  him  and  the  consumer.  Speak- 
ing now  from  the  standpoint  of  wheat,  I  don't  believe  they  can 
seriously  contend  that  when  trading  in  futures,  if  volume  in  specula- 
tion is  limited,  that  if  hedges  are  at  a  loss  of  an  eighth  or  a  fourth 
of  a  cent  per  bushel,  would  adversely  affect  the  interest  of  the  con- 
sumers, because  at  another  hearing  we  had  before  this  Senate  com- 
mittee, arising  from  a  resolution  introduced  jjy  Senator  Capper, 
Senator  Capper  sought  to  find  out  in  his  resolution  why  back  3 
or  4  years  ago  in  a  severe  decline  in  the  price  of  wheat  there  was 
not  an  adequate  decline  in  the  price  of  bread. 

At  that  time  Mr.  Sidney  Anderson,  vice  president  of  the  General 
Mills,  testified  before  you — and  he  is  the  vice  president  of  an  or- 
ganization which  mills  in  1  year  more  wheat  than  is  received  in 
the  Chicago  market  in  a  whole  year— he  testified  that  if  the  flour 
were  furnished  to  the  baker  for  nothing  it  would  be  difficult  to  reflect 
that  in  the  decrease  in  the  price  of  a  loaf  of  bread. 

That  you  may  get  a  general  picture  and  keep  it  in  your  minds 
of  how  important  it  is  that  Federal  supervision  may  be'  had  of  the 
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movement  of  the  prices,  the  manipulations  to  move  prices,  I  hope 
you  will  bear  with  me  to  make  a  few  statements  about  that. 

First  of  all,  I  wish  to  state  that  the  prices  of  futures  in  the  market 
at  Chicago,  111.,  absolutely  is  a  controlling  factor  in  the  price  that 
the  farmer  receives  all  over  the  United  States,  especially  for  his 
wheat  and  his  corn  and  his  oats. 

Approximately  95  percent  of  the  trading  in  wheat  on  the  Chicago 
Board  of  Trade  is  of  a  speculative  character,  and  5  percent  is  for 
hedging.  The  average  volume  of  trading  in  wheat  futures  in  all 
wheat  markets  for  the  past  13  or  14  years  was  nearly  13,0()(  ),000,000 
bushels  per  pear.  Ninety-nine  percent  of  that  was  in  the  four  prin- 
dpal  grain  markets,  and  87  percent  or  so  was  at  the  Chicago  market. 
This  volume  was  15  times  the  annual  production  of  wheat  during 
the  same  period. 

On  July  20,  1933,  there  was  dumped  on  that  market  that  day 
163,000,000  bushels  of  wheat  futures,  which  was  more  than  four 
times  all  the  wheat  received  at  the  Chicago  market  during  the  year. 

In  that  connection  1  wish  to  further  call  attention  to  the  total 
volume  of  trading  in  the  Chicago  market,  and  ]  wish  to  submit  for 
the  record,  without  reading  it,  the  billions  of  bushels  that  are  traded 
in  at  the  Chicago  market  each  year  for  the  past  13  years,  and  the 
amount  traded  in  wheat  futures. 

And  I  want  to  call  your  attention  to  the  fact  that  with  respect 
to  the  total  vohmie  of  trading  in  the  Chicago  market  in  futures,  as 
compared  to  the  available  space  in  elevators  in  Chicago  in  which 
contract  grain  may  be  stored  as  a  guarantee  of  delivery  on  futures, 
that  we  have  the  amazing  picture  that  there  is  only  1  bushel  of  space 
in  the  contract  elevators  of  Chicago  for  everv  1,000  bushels  of 
futures  traded  in  at  that  market.  I  wish  to  submit  that  schedule 
for  the  record  in  order  that  you  may  read  it. 

Senator  Pope.  The  Government  *  warehouses  are,  of  course,  in- 
cluded in  that? 

Mr.  Thatcher.  No;  the  regularly  licensed  warehouses  in  which 
grain  is  stored,  and  the  certificates  of  which  may  be  delivered  in 
satisfaction  of  the  contract  board  are  only  those  under  State  license. 
Federally  licensed  warehouses  cannot  now  qualify. 

(The  matter  referred  to  follows :) 

Comparison  of  futures  trading  at  the  Chicago  Board  of  Trade  with  amilability 

of  regular  warehouses  at  Chicago 


June  30— 
1922— 
1923— 
1924... 
1925-.. 
1926— 
1927— 
1928— 


Total 

grain 

futures 

traded  at 

Chicago, 

billion 

bushels 


21.8 
18.3 
12.8 
31*.  4 
24.6 
19.9 
20.9 


Wheat, 
billions 


12.8 

9.6 

6.1 

16.5 

15.8 

10.6 

9.2 


June  30— 
1929-. 
1930- . 
1931- . 
1932- . 
1933- . 
1934- . 
1935- . 


Total 

grain 

futures 

traded  at 

Chicago, 

billion 

bushels 


19.1 
25.0 
14.5 
11.6 
12.0 
13.  S 
11.4 


Wheat, 
billions 


9.9 
16.6 
8  3 
8.6 
9.0 
8.4 
6.8 


Mr.  Thatcher.  There  is  approximately  13,000,000  bushels  of  space 
for  storing  grain  in  Chicago  where  the  receipts  of  issue  may  be  ten- 
dered in  satisfaction  of  a  purchase  of  a  "future."  Speculation, 
therefore,  in  grain  futures  at  Chicago  averages  about  1,000  bushels 
of  space  in  a  recognized  and  licensed  '"regular"  warehouse. 

With  respect  to  margins — and  my  experience  in  that  really  is  only 
in  the  spring-wheat  area — and  considering  the  protection  of  cus- 
tomers' money,  I  will  say  that  up  until  1*)32,  at  which  time  I  left 
there  and  was  no  longer  in  the  business,  that  the  protection  to  the 
customer  for  his  credit  balances  with  the  commission  merchant, 
either  arising  out  of  margins  which  he  put  up  for  trading  or  the 
proceeds  from  consigned  grain  which  he  left  on  deposit  with  the 
commission  merchant,  and  which  amounted  to  millions  of  dollai-s, 
rested  entirely  on  the  security  in  two  respects:  One,  the  credit  of  the 
commission  merchants,  and  the  other  a  meager  $25,000  bond  required 
by  the  State  of  Minnesota  and  which  is  posted  to  protect  the  cus- 
tomer— and  in  many  instances  that  $25,000  bond  is  inadequate  to 
meet  the  liability  of  that  commission  merchant  to  a  single  country 
elevator  shipper  in  that  area.  It  is  a  totally  inadequate  protection, 
although  testimony  was  offered  here  to  the  effect  that  that  was  one  of 
the  effective  safeguards.  There  are  many  court  cases  to  show  how 
far  short  that  bond  fell  in  meeting  the  credit  balances  of  the  customer. 

I  want  to  further  make  the  observation  that  this  provision  in  here 
for  licensing  commission  merchants  and  the  protection  of  the  cus- 
tomers in  regard  to  balances  arising  from  moneys  posted  for  mar- 
gins or  from  proceeds  of  grain  sold  for  that  elevatoi— and  which  in 
the  marketing  year  runs  into  millions  and  millions  of  dollars — the 
only  protection  adequate  in  the  interest  of  those  country  shippers  and 
the  small  traders  in  that  spring- wheat  area,  will  rest  upon  the  favor- 
able passage  of  this  bill,  whicTi  includes  the  provision,  to  put  all  of 
those  operators,  and  those  commission  merchants  in  particular,  right 
squarely  in  the  goldfish  bowl  where  the  Grain  Futures  Administra- 
tion may  look  at  them  and  watch  them  while  they  are  conduct ino^ 
their  business. 

I  am  reminded  of  a  very  recent  failure  in  Minneapolis  of  the  Carl- 
son Co.  It  became  embarrassed  in  its  financial  operations,  and  it 
resigned  from  the  Minneapolis  Chamber  of  Commerce  and  sold  its 
membership  and  placed  itself  outside  of  even  the  purview  of  the 
Grain  Futures  Administration  to  look  at  its  books.  That  was  just 
within  the  last  few  months.  Shortly  after  that  commission  merchant 
closed  his  doors,  a  lawyer  sent  out  a  notice  to  the  customers  who  had 
margins  on  deposit  there,  advising  them  that  he  thought  he  miijht 
be  able  to  compose  and  settle  their  differences  with  this  commission 
merchant  on  the  basis  of  30  cents  on  the  dollar. 

There  are  many  instances  where  commission  merchants  have  failed 
and  have  been  unable  to  pa^^  the  country  shipper  for  the  proceeds  of 
the  grain  which  that  shipper  had  sent  in. 

It  is  a  common  practice  in  that  area  for  farmers  not  to  sell  their 
grain,  and  it  runs  into  millions  of  bushels  and  millions  of  dollars  in 
each  marketing  year  where  the  fanner  has  not  sold  and  wants  to  store 
his  grain.  There  the  country  elevator  ships  in  the  grain,  and  the 
commission  merchant  sells  it  and  puts  the  proceeds  to  the  credit  of 
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the  shipper  who  sent  in  the  grain.  Meanwhile  the  farmer,  thinking 
his  grain  is  in  storage,  is  without  interest  on  his  nioney  and  is  paying 
a  cent  a  bushel  per  month  storage  on  the  grain  he  thinks  is  in  storage. 

That  is  a  very  important  matter,  because  those  millions  of  dollars 
arising  from  the  conversion  of  the  producer's  stored  grain  histori- 
cally have  been  part  of  the  working  capital  of  tlie  commission  mer- 
chants in  the  area  of  which  I  am  speaking.  The  racket  imposed  upon 
those  farmers  storing  their  grain  may  never  be  stopped  until  this  bill 
is  passed  and  the  operations  of  tiiose  commissic^n  merchants  may  be 
review^ed  and  audited  by  the  Grain  Futures  Administration  account- 
ant and  the  racket  brought  to  the  attention  of  the  public  generally. 

How  much  that  practice  may  l>e  carried  on  in  other  parts  of  the 
United  States  I  do  not  know.  But  when  I  analyzed  it  a  wliile  back, 
for  the  Secretary  of  Agriculture,  as  to  what  was  involved  in  it,  and 
in  the  presence  of  one  of  the  witnesses  in  this  room  who  testified 
against  this  bill  and  who  was  then  an  employee  of  the  Fed<'ral  Gov- 
ernment, both  of  them  admitted  such  a  practice  as  a  racket,  and  said 
it  was  the  first  time  that  they  ever  thoroughly  understood  it. 

I  will  divide  that  racket  into  two  divisions.  The  gentleman  who 
testified  against  this  bill  and  who  was  then  with  the  Federal  Gov- 
ernment stated  that  the  interest  element  was  for  the  first  time  under- 
stood by  him  and  was  not  fair.  There  cannot  be,  in  my  judgment, 
out  of  my  experience,  too  much  authority  imposed  in  any  legislation, 
put  in  any  legislation,  which  will  give  the  Federal  Government  the 
right  to  investigate  the  practices,  at  least  in  the  area  from  wiiich  I 
come;  and  with  respect  to  the  matter  which  I  am  now  discussing  also, 
so  that  a  practice  may  bo  corrected  which  in  history  passed  has  caused 
hundreds  of  failures  of  country  elevators  throughout  the  Northwest, 
has  taken  from  fanners  millions  of  dollars  over  the  years,  and  which 
has  provided  so  largely  the  tremendous  amount  of  credit  and  oper- 
atmg  capital  which  has  been  testified  here  was  readily  made  avail- 
able by  commission  merchants  t(^  the  producers  of  that  area  in  the 
marketing  of  their  grain  each  year.  A  great  part  of  the  capital 
provided  in  that  area  for  the  moving  of  grain  into  the  market  places 
w^as  first  provided  by  the  sale  of  the  farmers'  product  which  he 
thought  was  still  in  storage,  and  for  which  he  i»aid  storage  fees  and 
suffered  loss  of  interest  while  waiting  to  sell  his  gr-ain. 

In  the  matter  of  limitation  of  speculative  liiu«s,  just  briefly,  and 
I  have  somewhat  covered  it  a  little  bit  ago,  the  great  bulk  of  the 
speculative  traders  who  are  resp(^nsible  for  this  so-called  fluid  mar- 
ket are  the  small  people  dealing  in  the  futures  market.  And  while 
I  do  not  approve  of  what  goes  on  jind  is  called  legitimate  speculation, 
as  most  people  here  do,  yet  if  it  is  to  be  continued  I  think  that  this 
should  be  carried  on  for  the  protection  of  the  small  fellow  who, 
under  the  law,  has  the  right  to  speculate  if  he  chooses;  and  he  ought 
at  least  to  be  provided  assurance  to  sit  in  a  game  where  the  dice  are 
not  loaded. 

I  think  when  speculative  lines  have  been  permitted  to  run  up  into 
the  millions  of  bushels,  as  has  been  proved  in  many  cases  now  being 
reviewed  by  the  courts,  I  think  in  the  light  of  what  has  been  brought 
out  in  those  cases  that  it  is  up  to  Congress,  if  you  are  going  to,  by 
law,  permit  the  continuation  of  these  grain  exchanges,  it  certainly 
ought  to  be  the  responsibility  of  Congress  to  provide  a  Federal 
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supervising  authority  and  some  responsibility  to  provide  this  small 
fellow  at  least  a  fair  break  at  the  gambling  place. 

With  respect  to  the  suggested  amendment  to  grant  some  exemp- 
tion to  processors  for  speculation,  which  was  introduced  bv  request, 
and  which  Senator  Murphy  presented  and  with  respect  to  which  the 
Grain  Futures  Administration  suggested  a  proviso  amendment.  I 
certainly  think  the  Grain  Futures  Administration  proposal  was  much 
better  than  the  one  introduced  by  request ;  but  I  want  to  oppose  even 
the  substitute  provision  and  stand  on  the  bill  as  it  was  passed  by  the 
House.  Taking  Quaker  Oats  merely  as  an  illustration,  they  *^have 
a  line  of  packaged  goods  selling  at  a  specific  price  the  year 'round. 
What  they  want  to  do  is  to  determine  their  oats  cost  factor  in  ad- 
vance, at  the  time  advertising  contracts  and  rates,  packages,  and 
labels,  and  what  not  are  determined ;  their  interest  would  be  to  oper- 
ate and  purchase  futures  in  the  market  in  a  fashion  so  as  to  hold 
down  the  price  of  oats  as  near  as  possible  to  a  factor  that  would 
guarantee  them  in  advance  that  they  will  make  money  in  selling 
packaged  goods  at  standard  prices  the  year  round.  It  is  bound 
in  their  interest  to  be  operated  to  their  advantage,  no  matter  what 
the  price  of  oats;  and  their  interest  in  that  respect  certainly  is  not 
the  advantage  of  the  man  growing  the  oats. 

'  Senator  Frazier.  It  would  not  make  much  difference  because  the 
price  is  high  enough  to  protect  them  anyhow. 

Mr.  Thatcher.  Well,  it  is  their  right  to  make  all  the  money  they 
can,  but  it  would  be  an  unhappy  circumstance  for  the  farmers  to 
learn  that  the  Congress  of  the  United  States  has  studiously  provided 
a  special  provision  in  a  bill  of  this  sort  which  helps  guarantee  to 
Quaker  Oats  or  any  processor  a  guaranteed  margin  of  profit.  I 
think  that  would  be  a  very  unhappy  experience. 

If  you  do  write  it  into  law,  you  will  merely  be  putting  the  pro- 
ducers' associations  and  the  cooperative  associations  and  the  Farm- 
ers National  in  the  position  of  trying  to  gain  admission  every  time 
there  is  a  conference  on  such  a  program  in  the  Secretary's  office,  in 
order  to  oppose  in  every  fashion  any  such  provision  or  regulation 
that  would  give  them  any  such  advantage,  and  we  are  certainly 
opposed  to  it  as  strongly  as  we  can  state  it. 

There  are  two  other  matters,  and  I  will  be  through.  There  is 
the  matter  of  the  last  few  days  for  trading  in  a  future,  as  may  be 
provided  by  the  Secretary.  Taking  July  wheat  futures  in  Chicago 
as  an  illustration,  the  Secretary  may  direct  that  no  trading  may 
occur  during  the  last  3  to  10  days  of  the  expiring  future.  I  cer- 
tainly am  heartily  in  accord  with  that  and  merely  need  to  cite  vou 
to  the  Howell  case  so  often  referred  to,  where  there  was  a  corner 
in  corn  and  prices  ran  up  rapidly  in  the  last  few  days  in  the  July 
futures.  It  was  absolutely  impossible  for  any  farmer  or  farmer's 
elevator  or  independent  dealer  in  the  country  to  get  a  carload  of 
corn  loaded  and  into  that  market  in  time  to  receive  the  advantage 
of  the  squeezed  up  price. 

Senator  Capper.  Who  profited  by  the  higher  prices  ? 

Mr.  Thatcher.  The  poker  players.  It  was  not  the  farmers  wha 
profited. 

Immediately  after  that  contract  expired  on  the  31st  of  the  month 
corn  immediately  went  off  about  15  cents  a  bushel.  ' 
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But  with  this  provision  and  a  p(»riod  of  time  provided  in  there,  and 
that  is  still  inadequate,  in  my  judgment,  because*  even  with  10  days 
I^rovided  it  would  be  quite  difficult  for  a  group  of  farmers  or  any 
country  elevator  operator  out  in  Nebraska  or  elsewhere,  even  if  they 
know  w^hat  is  going  on  in  the  Chicago  market,  to  get  their  product  in 
a  box  car  and  ship  it  into  the  Chicago  market  and  be  there  in  time  to 
enjoy  those  high  prices.    A  periixi  of  10  days  would  prove  helpful. 

I  think  that  the  provision  is  essential  as  another  method  of  attempt- 
ing to  put  an  end  to  so-called  corners  and  squeezes. 

With  respect  to  the  provision  in  section  5  (a),  ^'notice  of  delivery  to 
the  buyer",  I  think  that  is  reasonable  and  will  tend  in  the  same 
fashion  to  limit  the  possibilities  of  sharp  practices  at  the  terminal 
market.  In  other  words,  it  is  to  be  assumed  that  the  Grain  Futures 
Administration  in  following  these  matters  can  see  a  situation  arising. 
They  may  not,  but  they  may,  and  if  they  believe  there  is  an  unfavor- 
able situation  arising,  it  will  afford  an  opportunity  for  the  Secretary 
of  Agriculture  to  call  a  hearing  on  such  situation  to  thresh  it  out  iii 
advance  and  which  may  preclude  some  of  these  debacles  to  which  we 
have  referred. 

In  closing  there  are  two  things  I  wish  to  refer  to.  I  have  here  a 
chart  prepared  by  the  Grain  Futures  Administration  showing  tlie 
range  of  prices  in  May  futures,  wheat,  at  Chicago  during  the  last  10 
years— the  high  and  the  low  and  the  range  of  prices  and  the  average 
price. 

The  average  range  over  the  period  of  years  is  about  42  cents  a  bushel. 

I  don't  know  whether  you  want  to  put  this  in  the  record,  or  whether 
it  IS  possible ;  but  I  should  like  to  call  attention  to  the  fact  that  I  have 
taken  this  picture  of  this  law  of  supply  and  demand  as  prepared  by 
the  Grain  Futures  Administration  and  I  have  noted  on  each  heavy 
black  line— which  represents  a  May  future— for  each  year  the  world 
production  of  wheat  for  that  yeai\  excluding  Kussia  and  China.  The 
pencil  figures  on  heavy  perpendicular  lines  represent  million  bushels, 
and  if  you  can  in  any  way  harmonize  the  price  range  of  the  Chicago 
May  wheat  future  Avith  the  change  from  year  to  year  of  the  supply  of 
wheat,  you  will  be  able  to  find  out  something  which,  after  hours  and 
hours  of  study,  I  cannot  discern.  And  it  certainly  takes  out  of  my 
mind  any  confidence  or  belief  that  I  have  ever  had  that  speculaticm  in 
grain  futures  is  a  good  thing  for  the  grain  producei-s. 

I  hope  that  may  be  put  into  the  record. 

Senator  Capper.  Mr.  Chairman,  I  think  it  woidd  be  a  good  idea  to 
have  that  put  in  the  record. 

Senator  Murphy.  Yes;  that  may  go  into  the  record;  and.  with  the 
consent  of  the  committee,  I  understand  those  charts  may  l)e  repro- 
duced. ^ 

Mr.  Thatcher.  The  large  table  shows  the  world  production  of 
wheat  from  the  year  1890-91  to  1934r-35. 
Senator  Murphy.  Yes. 
(The  charts  referred  to  follow:) 
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Tabu:  G.— Wheat:  Production,  ivorld  and  selected  countries,  isn0-9l  to  lini/f-S5 

[Bureau  of  Agricultural  Economics] 


Crop  year 


1890-91 

1891-92 

1892-93 

1893-94 

1894-95 

1895-96 

1896-97 

1897-98 

1898-99. 

1899-1900 

1900-01 

1901-02 

1902-0 

1903-04 

1904-05 

1905-06 

1906-07 

1907-08 

1908-09 

1909-10- 

1910-11. 

1911-12 

1912-13 

1913-14 

1914-15     

1915-16 

1916-17 

1917-18 

1918-19 

1919-20 

1920-21 

1921-22 

1922-23 

1923-24 

1924-25 

1925-26 

1926-27 

1927-28 

1928-29 

1929-30 

1930-31 

1931-32 

1932-33 

1933-34 

1934-35 

1935-36  « 


World 
produc- 
tion ex- 
clu'iing 
Russia 
and 
China 


Million 
bushels 
2,018 
2,152 
2,226 
2,180 
2,231 
2,172 
2,124 
1,968 
2,632 
2,416 
2,297 
2.516 
2.537 
2,739 
2,529 
2,754 
3,026 
2,694 
2,618 
2,860 
2,815 
3,087 
3,140 
3,129 
2.884 
3,520 
2,717 
2.693 
2,935 
2,809 
2.968 
3,179 
3,203 
3,519 
3,126 
3,380 
3,495 
3,673 
3.995 
3,573 
3,851 
3,856 
3.854 
3,790 
3,470 
3,488 


North- 
em 
Herai- 
phere 
produc- 
tion ex- 
cluding 
Russia 
and 
China 


Million 
tmshels 
1,944 
2,066 
2,108 
2,034 
2,120 
2,086 
2,054 
1,866 
2,452 
2,246 
2,151 
2,398 
2,394 
2,498 
2,293 
2,519 
2,771 
2,419 
2,357 
2,593 
2,533 
2,801 
2,817 
2,882 
2,649 
3,124 
2,436 
2,285 
2,631 
2,504 
2,612 
2.797 
2,845 
3,087 
2,715 
3,013 
3.045 
3.200 
3,419 
3,206 
3,347 
3.380 
3,331 
3.244 
3,024 
3,120 


Euro- 
pean 
produc- 
tion ex- 
cluding 
Russia 


Million, 
bushels 
1,082 
946 
1,084 
1,073 
1,110 
1.098 
1,151 
874 
1,209 
1,147 
1.134 
1,135 
1,240 
1,305 
1.154 
.  1.266 
1,398 
1.205 
1.204 
1,263 
1,218 
1,366 
1,307 
1,322 
1,096 
1,161 
1.020 
865 
959 
900 
949 
1,224 
1,045 
1.257 
1.058 
1.397 
1.216 
1.274 
1.410 
1.451 
1.360 
1.436 
1.492 
1.749 
1,535 
1.547 


Selected  oountrie.<« 


Russia' 


Million 
busheh 
212 
173 
255 
.37r) 
35.5 
310 
412 
340 
4S9 
454 
42:< 

i-iH 
6(17 
621 
667 
636 
543 
571 
628 
846 


801 
1,028 
»834 
1827 
*531 

«22 


390 
205 
389 
451 
4§0 
764 
89K 
792 
807 
fl»4 
98M 
7.'i3 
744 
1,019 
1,117 


United 

States 


Million 
bushels 
449 
678 
612 
506 
542 
542 
523 
606 
768 
655 
599 
763 
687 
663 
556 
706 
741 
629 
643 
684 
625 
618 
730 
751 
897 
1,009 
635 
620 
904 
952 
843 
819 
847 
759 
840 
669 
834 
875 
913 
822 
890 
932 
746 
529 
-  497 
603 


Canada 


Million 

bushels 

42 

42 

48 

41 

43 

41 

33 

47 

63 

57 

56 

85 

94 

78 

69 

106 

126 

93 

112 

167 

132 

231 

224 

232 

161 

394 

263 

234 

189 

193 

263 

301 

400 

474 

262 

395 

407 

480 

567 

305 

421 

321 

443 

282 

276 

274 


India 


Million 
bushels 
229 
257 
227 
286 
271 
261 
•201 
200 
269 
2')5 
200 
265 
227 
298 
360 
283 
:i20 

;u7 

229 
285 
:J60 
376 
371 
368 
312 
377 
1523 

:?82 
;i70 

280 
378 
250 
367 
372 
561 
331 
325 
335 
291 
321 
391 
347 
337 
353 
i51 
363 


Argen- 
tina 


Million 

bushels 

31 

36 

59 

82 

61 

46 

32 

53 

105 

102 

75 

56 

104 

130 

151 

135 

156 

192 

156 

131 

146 

166 

187 

105 

169 

169 

84 

235 

180 

217 

156 

191 

196 

248 

191 

191 

230 

282 

349 

163 

232 

220 

241 

286 

241 

144 


Aus- 
tndia 


Million 

buHhels 

27 

26 

33 

37 

28 

18 

21 

28 

41 

40 

48 

39 

12 

74 

55 

69 

66 

45 

63 

90 

95 

72 

92 

103 

25 

179 

152 

115 

76 

46 

146 

129 

109 

125 

165 

115 

161 

118 

160 

127 

214 

191 

214 

177 

133 

140 


France 


Million 
bushels 
330 
215 
311 
278 
344 
340 
340 
242 
365 
365 
326 
311 
328 
363 
300 
335 
329 
381 
317 
359 
253 
322 
334 
319 
283 
223 
205 
»  !35 
229 
187 
237 
323 
243 
276 
281 
330 
232 
276 
281 
337 
228 
264 
334 
362 
339 
279 


Note.— Production  figures  refer  to  the  year  of  harvest.  Harvests  of  the  Northern  Hemisphere  countries 
are  combined  with  those  of  the  Southern  Hemispher«^  which  immediately  follow;  thus,  for  19H4-35  the  crop 
harvested  in  the  Northern  Hemisphere  countries  in  i«34  is  combined  with  the  Southern  Hemisphere  harvest 
which  begins  late  in  1934  and  ends  early  in  1936. 

1  Includes  all  Russian  territory  reporting  for  years  named. 

>  Total  Russian  Empire  exclusive  of  the  10  Vistula  Provinces  of  Russian  Poland  and  the  Province  of  Datum 
In  Transcaucasia. 

»  Exclusive  of  Russian  Poland,  Lithuania,  parts  of  present  Latvia  and  UkrHine,  and  2  provinces  of  Trans- 
caucasia. 

*  Beginning  with  this  date  estimated  production  is  within  present  boun<laries  of  the  Union  of  Socilaist 
Soviet  Republics,  excluding  Turkestan,  Transcaucasia,  and  the  Far  East,  which  regions  in  1924  produced 
51,706.000  bushels  and,  m  1925,  58,000.000  bushels. 

'  Beginning  with  this  date  production  is  within  post-war  boundaries  and  therefore  not  comparable  with 
•arlier  years. 

•  Preliminary. 


Mr.  Thatcher.  In  closinor^  I  have  made  a  siimmarv  of  some  of  the 
important  cases  of  malpractices  on  the  Chicago  Board  of  Trade  from 
the  records  of  the  Grain  Futures  A(hninistration,  and  I  have  sum- 
marized them.  I  should  like  to  offer  them  and  hope  you  will  receive 
them  in  the  printed  record  of  these  hearings. 

Senator  Murphy.  Yes ;  they  will  be  quoted  in  the  record  following 
your  testimony. 

Mr.  Thatcher.  Thank  you  very  much.  I  want  to  tliank  vou  for 
your  courtesy. 

(The  matter  referred  to  follows:) 

Noted  Oa.ses  of  Mat,pbactices  Upon  Grain  Exchanges 
no.  1.  arthur  w.  cutten arch  wheat  gambler 

The  Grain  Futures  Commission  (Attorney  General,  Secretary  of  Commerce, 
and  Secretary  of  Ag:riculture)  found : 

During  the  years  1930  and  1931  respondent  was,  and  now  is,  a  member  of  tl»e 
Chicago  Board  of  Trade. 

From  and  after  October  31.  1927,  tlirongh  and  inchidinjr  the  year  1931.  mem- 
bers of  contract  markets  were  required  by  regulations  made  pursuant  to  the 
Grain  Futures  Act  to  report  to  the  Grain  Futures  Administration  their  net  p«fsi- 
tion  in  futures  owned  or  controlled  by  them,  long  or  short,  by  grain  and  by 
future,  when  they  had  net  open  commitments  in  any  one  future  equal  to  or  in 
excess  of  5()(),000  bushels  of  wheat,  corn,  or  oats,  and  200,1  HK)  bushels  of  rye  or 
barley. 

Respondent  in  1930  and  1931  had  knowledge  of  the  reporting  requirements. 

Respondent,  in  1930  and  1931.  transacted  his  business  through  eight  commis- 
sion firms.  He  split  his  trade  into  35  accounts.  He  carried  some  of  his  acciHints 
in  the  names  of  relatives  and  associates.  Respondent  owned  or  controileil  each 
of  the  35  accounts. 

During  the  year  1930  respondent  did  not  make  any  reports  to  the  Grain 
Futures  Administration. 

On  approximately  130  days  during  1930  respondent  had  oiien  commitments 
in  a  single  wheat  future  in  accounts  owned  and  controlled  bv  him  equal  to  or  in 
excess  of  500,000  bushels. 

On  approximately  119  days  during  1930  respondent  had  trades  in  a  single 
wheat  future  in  accounts  owned  and  controlled  by  him  in  which  he  had  oi)en 
commitments  equal  to  or  in  excess  of  500.000  bushels. 

During  the  year  1931  respondent  made  reports  irregularly  to  the  Grain  Fu- 
tures Administration,  none  of  which  was  true  or  correct  us  a  statement  of  his 
net  position  on  the  market  on  the  day  covered  by  such  report. 

During  the  year  1931  there  were  a  great  many  days  on  which  respondent  made 
no  reports  at  all,  although  having  on  .such  days  open  commitments  in  a  single 
wheat  future,  in  accounts  owned  and  controlled  by  him,  equal  to  or  in  t'\<  e<s 
of  500,000  bushels. 

On  approximately  110  days  during  1931  respondent  had  trades  in  a  single 
wheat  future  in  accounts  owned  and  controlled  bv  him,  in  which  he  had  open 
commitments  equal  to  or  in  excess  of  500.000  bushels. 

"On  many  days  during  the  years  19;^  and  1931  the  resiK>ndent,  accounts  defi- 
nitely identified  as  belonging  to  him,  had  oiien  commitments  and  trades  which 
he  failed  to  rei)ort  as  required  by  the  act  and  regulations  made  pursuant 
thereto. 

"During  the  year  1931  the  respomlent  made  false  reports  of  his  oi>en  com- 
mitments and  transiictions  in  accounts  definitely  identified  as  his  and  indis*. 
putably  belonging  to  him,  contrary  to  the  act  and  regulations  made  pursuant 
thereto. 

"Respondent's  puipose  in  concealing  his  iK)sition  in  the  market  was  to  ma- 
nipulate the  price  of  gi*ain  and  thereby  to  make  large  profits.  He  systemati- 
cally allocated  purchases  and  sales  of  wheat  futures  to  the  various  accounts 
in  order  to  keep  them  under  500,000  bushels,  and  thus  to  avoid  detection.  He 
attempted  to  manipulate  the  price  of  grain. 
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"The  Commissiou  also  made  conclusions  wherein  it  found  that  Cut  ten's  con- 
duct constituted  a  violation  of  the  Grain  Futures  Act  an<l  the  rules  and  regula- 
tions made  pui-suant  thereto,  and  tlint  an  order  should  be  entered  that  all 
contract  markets  refuse  all  trading  piivileges  to  him  for  a  period  of  2  years. 
The  order,  which  is  here  assailed,  was  thereupon  entered." 

Cutten  appealed  from  the  findings  and  order  of  the  C«nnmisMion.  The  United 
States  Circuit  Court  of  Appeals,  Docket  no.  5467,  October  term,  1935,  decided: 

"Petitioner  asserts  that  the  evidence  does  not  support  the  findings  of  the 
commissioners.  With  this  contention  we  cannot  agree.  It  would  sei've  thy  use- 
ful purpose  to  .set  forth  the  testimony  upon  which  this  conclusion  isi  predi- 
cated. It  is  sufficient  to  say  that  the  evidence  amply  supports  the  tindings. 
It  points  persuasively  to  the  conclusi(»n  that  Cutten  rejK^atedly,  knowingly,  and 
intentionally,  during  the  deep  depression  years  of  1930  and  1931,  when  agi-i- 
cnlture  was  waging  its  losing  battle  for  existence  on  nc«*ount  of  low  and  ever 
lower  prices,  violated  and  flouted  that  provision  of  the  rules  and  regulations 
pronnilgated  pursuant  to  the  authority  of  the  statute  which  requir(«d  him  as 
a  dealer  to  report  the  fact  that  he  was  short  more  than  500,0<H>  bushels  in  any 
one  future. 

"Petitioner  argues  that  the  power  to  suspend  a  trader  must  be  found  in 
section  6  (b),  and  an  examination  of  said  section  makes  it  imi»erative  that  the 
trader  accused  of  the  wrongdoing  condemned  by  the  act  be  one  wlio  'is  vio- 
lating any  of  the  provisions  of  the  a«'t,  or  is  attempting  t(»  mani|iulate  the 
market  price  of  any  grain.'  In  other  words,  iietitioner  contends  tliat  any  vio- 
lation of  the  Grain  Futures  Act  of  which  he  was  shown  to  have  been  guilty 
w\as  committed  some  li  years  prior  to  the  institution  of  these  proceedings,  and 
consequently  he  is  not  within  the  purvi«'W  of  said  section  0. 

"The  determination  of  the  appeal,  tlierefore,  turns  upon  the  use  of  the  word» 
Ms  violating'  and  Ms  attempting  to  manipulate'  in  said  section. 

"It  is  admittedly  rather  difficult  to  understand  why  Congress  would,  wlien 
dealing  with  the  imnishment  of  a  board,  include  past  as  well  as  present  vio- 
lations, whereas  in  section  6  (b),  wln-n  dealing  with  the  punishment  of  the 
individual  trader,  it  provides  for  punisliment  only  when  such  person  Ms  violat- 
ing' or  Ms  attempting  to  manipulate  the  market.' 

"We  are  not,  however,  persuaded  that  the  words  of  the  statute  here  used 
can  or  should  be  so  stretched  as  to  iMclu<le  past  violations  which  were  com- 
mitted and  comph^ted  2  years  before  the  complaint  was  tiled. 

"We  cannot  ignore  the  fact  that  C(»ngress  is  dealing  with  eontra(  t  markets 
provided  for  cancelation  of  rights  if  violations  of  regulations  had  occurred, 
whereas  in  the  next  s«^ction  the  right  t.>  cancel  a  memlMn-'s  privilege  on  a  con- 
tract market  was  limiteil  to  instances  where  the  member  is  violating  a  regula- 
tion. While  respondents'  counsel  has  ably  argued  that  the  Commission  sliould 
have  the  power  to  suspend  for  past  transgression  and  without  such  authority 
the  section  is  sterile — yet  he  has  not  met  the  stubborn  and  inescapable  fact  that 
Congress  has  spoken  in  two  successi\«'  sections.  In  one  it  expressly  included 
past  as  well  as  present  violations  and  in  the  next  section  siMxMtied  only  exsit- 
ing  violations  as  ground  of  suspension.  To  extend  the  latter  section  to  the 
breadth  of  the  former  would  be  usurping  the  function  of  Congress. 

"Under  such  conditions  it  is  for  Congress  to  amend  its  legislation,  if  it  deems 
it  wise  and  desirable  so  to  do,  not  for  <ourts  to  do  so  by  judicial  construction. 

"The  order  is  reversed." 

COMMENTS  ON    I  HE  CrXTEN  CASE 

For  many  years  the  name  of  Arthur  W.  Cutten  ban  been  a  headliner  in 
grain-market  news.  Wlien  business  was  lagging  in  the  outlying  offices  of 
Chicago  commission  firms,  all  they  had  to  do  was  to  whisi^er  tliat  Cutten  was 
buying  wheat  and  the  orders  would  start  rolling  in  from  suckers  everywhere 
who  Itelieved  they  were  getting  in  on  a  bonanza.  Seldom,  if  ever,  did  they 
mention  Cutten  as  selling.  He  was  pi<  tured  as  a  great  friend  of  tlie  farmer, 
always  on  the  buying  side  and  always  helping  to  boost  prices.  So  anxious  was 
he  to  establish  his  reputation  along  these  lines  that  in  1932  he  engaged  a 
talented  writer,  Beyden  Sparkes,  an<l  published  a  series  of  articles  in  the 
Saturday  Evening  Post  proclaiming  his  virtues  as  a  farm  benefactor,  and 
venting  his  hatred  of  the  Grain  Futures  Administration  and  the  United  States 
Government  in  general  because  of  its  interference  with  his  speculative 
operations. 
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in   the  Cutten  case.   Secretary  of 
some  indication   that   Mr.   Cutten 


The  real  natu-e  of  these  operations  was  finally  disclosed  when  tlie  Grain 
Futures  Administration,  in  conducting  a  general  survey  of  the  market  in  1932, 
discovered  on  the  books  of  commission  bouses  a  numl»er  of  accounts  belonging 
to  Cutten,  but  carried  in  the  names  of  relatives  and  friends.  An  investigation 
followed,  resulting  in  charges  brought  against  Cutten  for  violation  of  the 
Grain  Futures  Act  occuring  In  1930  and  1931.  The  trail  of  his  operations  was 
trace<l  through  35  different  accounts  and  eight  different  commission  firms. 

It  will  be  recalled  that  during  this  period  the  United  States  Government, 
through  the  Federal  Farm  Board,  was  spending  millions  of  dollars  in  trying 
to  sustain  a  fair  price  for  wheat.  Rea<lers  of  Mr.  Cutten's  articles  in*  the 
Saturday  Evening  Post  might  have  expected  to  find  Cutten  assisting  the 
Government  in  these  circumstances.  Evidence  developed  at  the  heaping  in 
this  case  brought  out  the  true  facts,  namely,  that  over  the  entire  2-year  i)erio«l 
he  was  a  consistent  short  seller.  His  short  sales  amounted  to  'more  than 
73,000,000  busliels.  He  was  short  at  one  time  7.5L»5,000  bushels.  In  1980 
he  was  short  79  i)ercent  of  the  time,  and  in  1931  he  was  short  89  percent 
of  the  time. 

According  to  the   record  of  the   hearing 
Agriculture  Arthur  M.   Hyde  had   receiveil 

was  operating  on  the  short  side  of  the  market  early  in  1930.     On  February  23, 
1930,  Secretary  Hyde  sent  a  telegram  to  Mr.  Cutten  reading  as  follows: 

"It  is  reported  to  me  that  you  have  been  operating  on  the  bear  side  of  the 
grain  market  and  that  these  oiierations  have  contributed  to  the  collapse  of  the 
market.  I  have  no  right  or  authority  to  suggest  any  course  to  any  business- 
man in  his  own  business,  but  just  in  the  i)ublic  interest,  if  you  could  abandon 
such  a  course  it  would  help  many  thousands  of  i)eople  in  a  time  of  distress. 
If  the  report  is  not  true  then  disregard  my  anxiety  in  the  matter." 

To  this  telegram  Mr.  Cutten,  on  February  25,  1930,  replied  as  follows: 

"Your  wire  received  and  your  infonnat-on  misleading.  I  have  not  been  very 
active  in  the  markets.  My  activity  for  last  2  weeks  consisted  of  selling  about 
400  privileges  each  way.  I  don't  think  I  have  sold  a  bushel  t>f  wheat  during 
tha    time  except  to  protect  the  trades  put. ' 

Tiie  record  further  shows  that  on  tlie  very  day  that  Mr.  Cutten  sent  the  above 
te'egram  to  Secretary  of  Agriculture  Hyde  he  was  short  Chicago  wheat  futures 
to  the  extent  of  nearly  4  million  bushels. 

The  Commission  under  the  Grain  Futures  Act  found  Cutten  guilty  (»f  nwking 
false  reports  of  his  transactions  and  failing  to  report  and  of  attempting  to 
manipulate  prices.  The  case  was  api)ealed  by  ^Ir.  Cutten  to  the  circuit  court  of 
appeals  for  the  seventh  circuit.  That  ct.urt  sustained  the  Commission  i>n  the 
facts  and  condemned  severely  his  operations. 

Speaking  of  the  evidence,  the  Court  said : 

"It  iwlnts  persuasively  to  the  conclusion  that  Cutten  repeatedly,  knowingly, 
and  intentionally,  during  the  deep  depression  years  of  1930  and  19:J1,  when 
agriculture  was  waging  Its  losing  battle  for  existence  on  account  of  low  and 
ever  lower  prices,  violated  and  flouted  that  provision  of  the  rules  and  regula- 
tions promulgated  pursuant  to  the  autliority  of  the  statu  e  which  required  him 
as  a  dealer  to  reiwrt  the  fact  that  he  was  short  more  than  500,000  bushels  in 
any  one  future." 

In  passing  on  the  law,  however,  the  court,  with  apparent  regrtt,  auieed  with 
Cutten's  counsel  that  the  present-tense  language  in  section  6  (b)  of  the  (Jraiu 
Futures  Act  could  not  be  involved  as  to  completed  acts  of  violation.  The  lan- 
guage of  section  6  (b)  is  to  the  effect  that  if  the  Secretary  <^f  Agriculture  has 
reason  to  believe  that  any  ix^rson  Is  violating  the  act  or  is  attempting  to 
manipulate  prices,  he  may  initiate  certain  proceedings. 

While  the  Cutten  case  Is  still  pending  before  the  United  States  Supreme  0>urt 
on  petition  for  certiorari,  it  should  be  noted  that  the  penalty  which  Mr.  Cutten 
would  suffer,  even  though  the  Supreme  Court  should  overrule  the  circuit  court 
of  appeals,  is  denial  of  trading  privileges  on  contract  markets  for  a  period  of  2 
years.  In  other  words,  having  prostituted  the  wheat  markets  for  2  years  to  the 
detriment  of  producers  and  the  public  generally,  and  having  taken  millions  of 
dollars  out  of  it  for  his  own  profit,  the  greatest  penalty  that  he  would  suffer  is 
a  2-year  vacation  during  which  he  may  not  trade  in  grain  futures  but  during 
which  he  Is  free  to  speculate  in  cotton  and  in  commodities  not  covered  by  the 
Grain  Futures  Act,  as  well  as  in  the  stock  market,  to  which  he  is  no  stranger. 

Under  this  bill,  H.  R.  6772,  there  is  provided  a  penalty  and  the  oulv  kind  of 
penalty  which  will  stop  operations  of  the  kind  in  which  Mr.  Cutten  was  en- 
gaged.    A  1-year  term  in  the  Federal  penitentiary',  it  is  thought,  will  look  less 
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mvitmg  to  speculators  of  this  class  than  a  possible  2-year  world  cruise,  afford-^ 
mg  opportunity  to  spend  a  part  of  the  ill-gotten  wealth  and  also  to  ligure  out 
some  new  scheme  for  milking  the  majket  when  the  2-year  suspension  period- 
has  expired. 

As  a  direct  result  of  the  Cutten  case,  the  Internal  Revenue  Bureau  discovered 
apparent  failure  on  the  part  of  Cutten  to  comply  with  internal-revenue  laws 
applying  to  income  tax.  It  is  understood  that  suits  are  underway  to  collect 
from  Mr.  Cutten  sums  aggregating  over  a  million  dollars.  So,  even  if  Cutten 
suffers  no  adequate  pimishment  for  what  he  has  done  to  the  grain  markets,  the- 
proceedings  against  him  have  been  prothictive  of  some  very  worth-while  results. 

CASE  NO.   2 

In  October  1935.  the  E.  F.  Carlston  Co.  of  Minneapolis;,  Minn ,  ceased  busi- 
ness. It  withdrew  from  the  Minneapolis  Chamber  of  Commerce,  thus  plac- 
ing itself  outside  of  the  reach  of  the  Grain  Futures  Administration.  Carlston 
refuses  to  permit  an  examination  of  the  books.  Farmers  and  country  elevator 
companies  had  margin  money  or  deposit  money  intrusted  to  Cfti-lston.  He  used, 
what  should  have  been  trust  funds,  such  money  of  others  for  his  own  account. 
It  is  incredible  that  throughout  time  and  even  now  members  of  grain  exchanges 
are  permitted  to  receive  margin  funds  and  use  them  for  the  conduct  of  their 
own  business — speculation  or  what  not  We  know  that  many  patron*  are  suf- 
fering from  this  Carlston  failure  and,  so  far,  have  received  nothing  but  an 
opportunity  to  settle  for  30  cents  on  the  dollar. 

CASE  NO.  3.    BOSENBATTM  GRAIN  CO.,  CHICAGO 

This  company  was  suspended  from  the  Chicago  Board  of  Trade  last  year.  A. 
committee  of  the  (Thicago  Board  of  Trade  arbitrarily  closed  out  all  customer's 
accounts  of  Rosenbaum  Grain  Co.  Total  margins  approximated  $750,000  and 
the  customers  are  waiting  for  what  may  be  offered  to  them  after  this  company 
has  completed  its  journey  via  77-B  and  settlement  shall  have  first  bt^n  made 
with  an  army  of  high-priced  attorneys. 

CASE  NO.    4.    HOWELL  CASE 

Howell  effectuated  a  corner  in  1931  July  com.  With  some  associates  he- 
accumulated  a  long  interest  in  com  futures,  8,435,000  bushels.  In  his  own  name 
he  carried  5,000,000  bushels  and  the  remainder  in  the  naiues  of  his  associates- 
including  his  wife,  daughter,  brothers-in  law,  and  friends.  These  holdings  con- 
stituted 57  percent  of  the  total  open  July  com  contracts  as  at  June  30  1931 
At  the  close  of  business.  July  30,  1931,  he  still  held  9,290,000  bushels— 85  percent 
of  the  total  open  contracts.  In  addition  to  the  purchase's  of  futurcH  Howell 
purchased  actual  com  totaling  322,330  bushels— further  reducing  actual  corn  in 
the  hands  of  others  at  Chicago— thus  making  it  more  difficult  for  others  to 
deliver  actual  corn  against  his  holdings  of  July  futures.  He  squeezed  those 
who  had  sold  the  market  short— which  resulted  in  a  price  advance  of  com 
Curing  the  last  3  days  of  July  from  58%  to  72%  cents  per  bushel. 

It  is  contended  by  some  that  such  a  situation  as  this  is  helpful  to  the  farmer. 
The  contention  is  erroneous  because  the  country  price  does  not  follow  the 
squeeze  of  a  future  during  its  closing  days.  Country  ^levators  cannot  deliver 
com  on  contract  at  a  contract  market  during  the  last  day  or  two  of  an  expiring 
future.  The  rules  of  the  game,  time  f<a  travel  and  mobility  of  transportation 
facilities  preclude  the  possibility  of  a  squeezed-up  price  l)€ing  an  advantage  to 
the  country  elevator  and  farmer-patron-whereas  the  squeeze  price  of  Chicago 
com  was  upped  to  69.8  cents  i)er  bushel  on  July  31,  1931,  the  August  1  price 
for  the  same  grade  was  61.8  cents  and  on  August  25  it  was  41.8  cents. 

The  notorious  Howell  case  is  still  pending  in  the  circuit  court  of  appeals  on 
much  the  same  question  of  law  as  was  involved  in  the  Cutten  rase,  and  Howell 
will  likely  be  successful — as  was  Cutten  -because  of  the  tense  of  a  verb  in  the 
Grain  Futures  Act.    We  give  full  recital  of  this  point  in  the  Cutten  caae. 

NO.   5.    FAILURE,  EnTI.N'GER,  ANH  BRAND,  CLEVELAND-CHICAGO 

One  of  the  worst  price  breaks  of  record  in  grain-futures  markets  occurred 
in  July  1983.  The  break  was  about  3(f  cents  per  bushel  for  wheat— July  19- 
20,  1933.     Ironically,  this  was  at  the  time  Secretary  of  Agriculture  Wallace 
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announced  the  imposition  of  a  processing  tax  on  wheat  in  the  amount  of  30 
cents  per  bushel  to  equalize  the  difference  between  the  cash  price  of  wheat  to 
the  farmer  and  the  parity  price  sought  under  the  Agricultural  Adjustment  Act. 
This  unwarranted  drop  in  price  was  the  direct  result  of  excessive  speculation 
in  wheat.  Central  and  southwest  wheat  was  going  to  market  at  this  time. 
Ettinger  and  Brand  had  accumulated  a  speculative  long  interest  in  wheat, 
approximately  20,000,000  bushels,  for  a  clique  of  gamblers.  The  accounts  were 
carried  under  fictitious  names,  so  false  reports  were  made  to  the  Grain  Futures 
Administration. 

Following  the  price  debacle  referred  to,  the  Grain  Futures  Administration 
found  these  fictitious  transactions  and  analyze^l  this  orgy  of  speculation.  Ten 
traders  controlling  15  large  speculative  accounts  had,  during  a  2  weeks'  period 
prior  to  the  crash,  built  up  their  large  speculative  line  of  purchased  futures. 
They  started  to  liquidate  their  holdings  for  profit  taking,  then  dumped  their 
huge  holdings  onto  the  market  with  the  inevitable  crash  and  loss  of  millions  to 
farmers  who  were  then  marketing  their  current  harvestings.  Other  interests, 
large  and  small,  went  along  with  the  crash.  (See  Annual  Report  of  Grain 
Futures  Administration,  pp.  3,  4,  and  5.) 

Of  all  the  moral  crimes  and  losses  to  humlreds  of  thousands  of  farm  families — 
millions  of  dollars  lost — the  only  basis  for  an  action  by  the  Federal  Govern- 
ment against  these  speculators  was  that  for  "reporting  falsely."  The  punish- 
ment in  this  case  was  suspension  from  all  contract  markets  and  trading  privi- 
leges for  6  months  beginning  December  1,  1934. 

Under  the  pending  bill  (H.  R.  6772).  excessive  lines  of  speculation  would 
be  under  control  and  imprisonment  and  fines  could  be  imposed  for  such  mal- 
practices recited  in  this  case. 

There  are  many  other  notorious  cases  which  could  be  recited,  but  certainly 
those  presentefl  are  sufficient  to  move  the  United  States  Senate  to  immediately 
enact  H.  R.  6772. 

It  is  interesting  to  note  that  in  most  of  these  cases  the  grain  exchanges  d<» 
not  move  to  stop  known  malpractices  nor  to  suspend  guilty  members  until  the 
cases  are  so  notorious  and  rank  that,  out  of  fear  of  public  condemnation  and 
action  by  Congress,  it  appears  necessary  to  move  to  preserve  their  exchanges. 

Senator  Murphy.  Your  next  witness,  Mr.  Goldsmith? 

Mr.  Goldsmith.  Mr.  Chairman,  I  would  like  to  refer  the  com- 
mittee to  page  19  of  the  bill,  on  which  the  Secretary  of  Agriculture 
has  recommended  that  an  additional  paragraph,  subparagraph  (7), 
be  added  after  line  7.  That  has  already  been  referred  to  in  these 
hearings,  and  it  would  require  a  contract  market  licensed  under  the 
act  to  take  regular  receipts  of  a  Federal  warehouse  along  with  the 
State  warehouse.  I  had  hoped  the  time  might  afford  a  more  detailed 
discussion  of  the  legal  points  involved,  because,  according  to  the 
testimony  of  my  friend.  Mr.  Howard  Ellis,  representing  the  Chicago 
Board  of  Trade,  no  one  has  any  objection  to  a  Federal  warehouse 
being  made  regular  along  with  the  State  warehouses,  except  that 
there  are  serious  legal  difficulties  in  making  a  Federal  warehouse 
regular,  in  that  probably  such  a  regulation  would  be  unconstitutional, 
since  Congress  has  not  preempted  the  field,  and  that  the  board  of 
trade  would  be  faced  with  an  unfortunate  dilemma  at  Avhich  it  would 
find  itself,  on  the  one  hand,  facing  prosecution  under  the  Federal 
act  and,  on  the  other  hand,  endangered  and  losing  its  charter  under 
the  State  law  if  it  did  not  comply  with  the  regulations  of  the  State 
of  Illinois. 

Time  will  not  afford  a  discussion  of  the  circumstances  under  which 
the  Chicago  Board  of  Trade  petitioned  the  Illinois  Commerce  Com- 
mission for  permission  to  make  Farmers  National,  the  Rock  Island 
House,  in  Chicago  regular.  Suffice  it  to  say  for  this  purpose  that 
I  have  gone  on  record  in  a  communication  to  the  then  Solicitor  of 
the  Department  of  Agriculture,  Mr.  Seth  Thomas,  and  conferences 
have  been  had  with  members  of  the  Department  as  to  the  proper 
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procedure  to  be  adopted;  and  it  was  agieed  that  no  t^st  case  of  tlie 
nature  suggested  by  Mr.  Ellis  should  be  brought  until  such  time  as 
the  law  was  clarified. 

Our  position  very  briefly  was  that  there  was  no  requirement  in  the 
rules  ot  the  board  of  trade  to  make  farmers  national  warehouse  reg- 
ular and  therefore  that  the  Illinois  Commerce  Commission  could 
not  nave  any  purported  jurisdiction  over  the  question,  and  that  the 
board  ot  trade  under  the  rules  should  have  been  or  caused  to  be  made 
a  J^ederal  warehouse  regular.  But,  waiving  that,  the  question  then 
arises  as  to  whether  this  Congress  has  the  constitutional  authority  to 
require  that  a  federally  licensed  house  be  madt'  regular  ahmg  with 
the  btate  houses.  ^ 

Just  a  word  as  to  the  meaning  of  the  word  "regular."  A  regular 
warehouse  is  one  whose  receipts  are  accepted  against  futures  con- 
tracts on  the  board  of  trade.  Thev  must  be  locateil  in  Chicago.  They 
must  have  certain  definite  storage  qualifications.  They  must  be 
located  on  the  water,  and  so  fortli. 

And  if  a  person  wants  to  deliver  on  a  futures  contract  and  does 
not  have  a  regular  warehouse  receipt,  he  must  load  his  grain  out 
during  the  last  few  days  of  the  deliverv  months,  which  costs  money, 
and  deliver  on  track  in  Chicago- -which  means  that  if  the  producer 
under  existing  circumstances  elects  to  store  his  grain  in  a  federally 
licensed  house,  he  finds  himself  with  the  addithmal  burden  of  the 
charge  for  loading  out  in  order  to  deliver  his  giain. 

Now,  I  take  it  that  the  theoi-y  of  the  United  States  Warehouse  Act 
of  1922  was  that  a  warehouseman  should  be  permitted  to  choose  as 
to  whether  to  go  under  State  or  Federal  license,  and  Ivintr  behind 
that  was  the  theory  that  the  producer  might  find  th at *^his^  interest 
would  be  better  served  by  having  grain  in  a  Federal  house  rather 
than  m  a  State  house,  in  that  tlu*  regulations  might  be  more  riffid 
or  not  strict  enough  in  some  States. 

In  any  event,  the  idea  was  that  he  should  hav(»  the  right  to  Fed- 
eral protection;  and  if  he  is  mistaken  in  respect  to  having  a  Federal 
house  to  a  State  house,  as  someone  pointed  out,  the  producer  is  en- 
titled to  make  some  of  his  own  mistakes. 

It  is  not  a  question  local  to  Chicago  or  to  Illinois  as  to  whether 
or  not  this  Congress  should  require  that  the  Federal  receipts  be  made 
regular.  There  are  many  Federal  warehouses  located  in  Omaha, 
JNebr.,  and  m  many  other  parts  of  the  United  States.  And,  unless 
such  regulation  is  adopted,  their  grain  exchange  will  be  fre^  to  de- 
cline those  Federal  receipts  and  declare  that  Federal  receii)ts  shall 
not  be  accepted  as  regular  for  delivery  of  gi-ain. 

I  understand— and  I  have  not  had  the  opporlunitv  to  verify  this 
statement— that  the  States  of  Missouri  and  Minnesota  today  will  not 
permit  the  delivery  of  receipts  issued  by  a  Federally  licens<«d  house 
on  board  of  trade  contracts. 

A  further  suggestion  was  made  that  a  corporation  operating  a 
warehouse  might  avoid  the  difficulty  by  going  under  both  Federal 
and  State  licenses.  I  am  informed  that  it  is  absolutely  impossible 
to  go  under  joint  license  in  the  State  of  Illinois.  I  am  informed  that 
one  cannot  issue  a  receipt  which  is  partly  a  Federal  receipt  and 
partly  a  State  receipt.  It  must  be  fish  or  fowl,  one  or  the  other 
Grain  can  be  inspected  and  the  receipt  issued  either  by  the  Federal  or 
the  State  agency. 
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F.^!  ?  >  \  warehouseman  could  put  part  of  his  house  under 
Federal  and  part  under  State-just  as  has  been  the  practice  in  Chi- 
cago  to  keep  part  of  the  house  private  and  part  public,  so  that  they 
can  mix  in  the  private  part  of  the  house.  But  I  know  of  no  way  ^ 
which  a  corporation  could  go  under  this  proposed  joint  license. 

JNow,  m  addition  to  the  other  reasons  which  mav  have  motivated 
l;armers  National  to  put  most  of  its  warehouses  under  Federal 
license— and,  by  the  way,  it  has  warehouses  located  in  other  com- 
munities which  are  under  Federal  license-but,  in  addition,  Farmers 
National  might  feel  that  the  protection  of  the  Federal  law  was  a 
safeguard  to  it  by  way  of  more  rigid  inspection  and  supervision,  and 
to  its  producers  in  turn. 

Then  there  existed  another  reason  in  the  State  of  Illinois,  to  wit 
that  under  the  Illinois  laws,  as  construed  by  the  Supreme  Court  of 
the  State  of  Illinois,  that  it  was  impossible  for  a  warehouseman  to 
store  his  own  grain.     As  Mr.  Ellis  stated,  it  is  essential  as  pail  of 
the  marketing  of  grain  to  store  the  grain  of  producer  members 

In  Illinois,  those  houses  under  State  license  resorted  to  what  is 
known  as  a  ^  go-to-store"  transaction  in  order  to  store  their  own 
grain  The  gram  would  be  carried  under  the  name  of  a  broker  who 
would  be  paid  a  commission  for  his  alleged  service  or  for  his  service 
in  that  regard. 

When  Farmers  National  started  to  operate  in  the  Chicago  market 
we  as  their  counsel  advised  that  there  was  grave  doubt  as  to  the 
propriety  of  any  such  arrangement  as  a  ^'go-to-store'^  transaction 
under  Illinois  law;  that  there  miglit  be  some  question  as  to  the 
validity  of  their  warehouse  receipts.  But,  more  important,  there 
would  be  a  definite  violation  of  law;  and  we.  as  their  counsel,  would 
not  permit  them  to  enter  into  any  such  arrangement  for  storincr  their 
own  gram.  == 

The  new  act  passed  by  the  Legislature  of  the  State  of  Illinois  in 
Jfndrfcf'  cannot  correct  the  situation  as  it  exists  in  Illinois 
under  State  license.  Though  the  criminal  sanctions  mav  be  removed 
It  IS  still  a  violation  in  Illinois  for  a  house  to  undertake  to  license  and 


store  it  own  grain. 


Now,  It  was  indicated,  among  other  reasons,  for  the  board  of  trade 
not  wanting  this  provision  passed,  that  there  is  serious  question  as 
to  the  validity  of  \yarehouse  receipts  issued  in  Illinois  bv  a  federally 
liceaised  house  storing  its  own  grain.     My  only  answer'  to  that  will 

V  1  ^V,^.^  ^^""^^  "J^  t^^^^  ^'^^^^^  ^^^^^S'  including  banks  of  New 
lork,  Chicago,  and  almost  every  grain  center  at  least  have  loaned 
money  on  Federal  receipts  of  Farmers  National  Grain  Corporation, 
and  other  Federal  receipts  to  the  amount  of  millions  of  dollars! 
including  grain  stored  with  our  Rock  Island  house,  in  Chicago 
imder  Federal  license.  ^  ' 

•  It  was  also  suggested  that  the  Illinois  Commerce  Commission  had 
held  that  under  Illinois  law  it  was  impossible  to  operate  a  public 
class  A  house  m  Chicago,  under  Federal  license.  I  have  reviewed 
their  decision  carefully,  of  which  I  have  a  copy,  and  their  statement 
was  that  such  a  house  could  not  be  made  regular ;  and  no  steps  have 
been  taken  at  any  time  to  prevent  Farmers  National  Grain  Corpora- 
tion from  selling  grain  as  a  class  A  house  ii^  the  Chicago  market 

Now,  the  last  argument,  it  seems  to  me,  is  not  valid.  The  ar^ru- 
ment  seems  to  be  this,  that  Congress  cannot  preempt  the  field  aiid 
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still  leave  the  warehouseman  a  choice  as  to  whether  he  will  come  in 
under  State  or  Federal  regulation.  It  seems  to  he  conceivable  that 
Congress  could  require  that  a  warehouseman's  receipts  be  made  regu- 
lar under  futures-market  contracts.  But  they  cannot  say  that  the 
warehouseman  cannot  choose  between  State  and  Federal;  and,  if  he 
chooses  Federal,  he  shall  not  be  interfered  with  by  the  State.  In 
other  words,  it  is  stated  that  Congress  has  to  go  whole  hog  or  none. 
Congress  certainly  can  preempt  the  field  in  j-egard  to  a  class  of 
activity.  It  did  not  have  to,  in  regulating  the  <'arriers,  regulate  all 
carriers — for  instance,  where  the  horse  and  buggy  is  driven  by  a 
farmer  which  happened  to  be  in  interstate  commerce  because  it 
happened  to  cross  State  lines. 

And  I  will  sav  to  this  committee  that  I  am  of  the  verv  fiim  belief 
that  it  is  a  specious  argument  to  maintain  that  (^(mgress  can  require 
that  only  Federal  houses  be  regular  and  that  tliey  cannot  fiave  the 
option  of  choosing.  As  a  matter  of  fact.  Congress  has  already  gone 
that  far,  or  nearly  that  far — and  this  might  be  del)atable — in  the  1931 
amendment  to  the  United  Statas  Warehouse  Act.  Congress  found 
that  after  passing  the  1922  act,  that  there  was  undue  interference 
with  federally  licensed  houses,  and  provided  in  the  1931  amendment 
that  while  the  Secretary  of  Agriculture  might  cooperate  with  State 
authorities,  that  his  jurisdiction  should  be  exclusive  and  free  from 
State  control. 

It  was  our  belief  that  this  would  cover  the  situatiim  of  making 
Federal  houses  regular.  But  sinc<»  the  language  was  not  as  precise 
as  it  might  be,  we  felt  that  that  question  did  not  need  to  be  left  open 
any  further. 

The  State  of  Washington,  sometime  after  the  enactment  of  the 
1931  amendment,  attempted  to  recjuire  a  Federal  house  to  go  under 
State  license:  and  I  have  for  the  record  a  copy  of  a  letter  written 
by  the  then  Solicitor  for  the  De])artment  of  Agriculture  under  the 
Hoover  administration,  in  which  he  discusses  tlie  1931  amendment 
and  finds  it  is  constitutional  and  ud vises  the  Chief  of  the  Bureau  of 
Agricultural  Economics  that  Federal  houses  should  not  register 
with  State  authorities. 

Now,  one  brief  word  on  the  dilemma  that  is  being  face<l  by  the 
Chicago  Board  of  Trade.  Their  view,  as  stated,  is  tliat  they  either 
be  subject  to  go  under  Federal  law  or  under  State  law.  Frankly,  I 
don't  believe  that  there  will  be  any  attempt  to  take  away  th<^  charter 
of  the  Chicago  Board  of  Trade  if  it  obeys  the  Federal  law,  either  as 
a  practical  matter  or  as  a  matter  of  Illinois  law. 

But,  if  they  face  a  dilemma,  let  us  look  at  the  dilemma  of  the 
Farmers  National  Grain  Corporation  or  any  other  such  group  that 
wants  to  avail  itself  of  a  law  that  this  Congress  has  passed.  This 
Congress  has  said  that  warehousemen  may  operate  under  Federal 
license  and,  under  the  1931  act.  that  they  shall  not  be  interfered 
with  by  State  authorities.  Now  it  finds  itself  in  the  dilemma  where 
if  it  wants  to  give  the  producers  the  benefit  of  Federal  sujiervision, 
it  must  handicap  them  by  requiring  them  to  pay  a  higher  price  on 
the  Chicago  markets. 

One  last  word  as  to  the  justification  of  this  proposed  amendment 
to  this  particular  bill.  The  Commodity  Exchange  A(!t  is,  of  course, 
an  amendment  to  the  Grain  Futures  Act  of  1922,  which  recites  in 
its  preamble  its  purposes  to  remove  obstructions  to  interstate  com-* 
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merce  by  preventing  squeezes,  manipulations,  anji  so  forth — and  I 
am  paraphrasing,  not  quoting  here.  Obviously,  ir  we  are  to  prevent 
manipulations  and  squeezes  there  are  two  items  of  equal  importance 
to  be  considered.  We  are  only  too  apt  to  look  at  the  first  and 
disregard  the  second. 

The  first  is  the  making  of  the  contract,  limitations  on  size,  how 
the  contract  shall  be  carried  out,  so  far  as  the  executory  contract  is 
concerned. 

The  second  and  equal  important  question  is  performance  of  the 
contract,  the  delivery  of  the  grain  against  the  futures. 

Now,  it  has  been  said  time  out  of  mind  in  the  course  of  hearings 
to  which  I  refer  that  the  storage  space  in  the  Chicago  market  was 
grossly  inadequate  for  the  amount  of  grain  traded  in  there.  To 
close  up  several  million  bushels  of  capacity,  as  is  done  in  the  case 
of  the  National,  refusuig  to  make  the  account  regular,  makes  that 
situation  all  the  worse.  There  is  less  storage  space  for  the  delivery 
of  grain.  I  recall  that  long  before  this  question  arose  there  was 
discussion  in  Chicago  of  the  serious  possibility  of  La  Salle  Street 
being  flooded  with  grain  because  during  a  particular  squeeze  there 
would  not  be  enough  storage  space,  and  that  there  would  not  be 
enough  cars  on  which  to  place  the  grain.  Surely  Congress  has  it 
within  its  power  in  preventing  an  obstruction  to  interstate  commerce 
to  see  that  all  available  space  is  made  available  and  that  a  ware- 
houseman is  not  penalized  and  the  market  system  in  turn  injured 
because  he  advantages  himself  of  a  law  passed  by  this  Congress 
in  1922  and  confirmed  again  in  no  uncertain  terms  in  1931. 

With  the  permission  of  the  chairman,  I  should  like  to  have  this 
very  brief  memorandum  on  the  subject  that  I  have  discussed  made 
a  part  of  the  record.     I  have  signed  the  memorandum. 

Senator  Pope.  Very  well :  it  will  be  made  a  part  of  the  record. 

(The  paper  referred  to  follows:) 

Memorandum   Re  Proposed   Amendment   to  the  Commodity   Exchange  Acrr. 
H.  R.  6772,  BY  Adding  a  New  Subparagr-\ph  "(7)"  to  Section  5  (a) 

Henry  A.  Wallace,  Secretary  of  Agriculture,  in  a  letter  to  Senator  E.  D. 
Smith,  chairman.  Committee  on  Agriculture  and  Forestry,  United  States  Senate, 
dated  June  27,  1935,  has  recommended  amendment  of  the  Commoditv  Exchange 
Act,  H.  R.  6772,  by  adding  thereto,  on  page  19,  following  paragraph  (6)  of 
section  5  (a),  another  subparagraph,  as  follows: 

"(7)  require  that  receipts  issued  under  the  United  States  Warehouse  Act 
(U.  S.  C,  title  7,  sees.  241-273)  shall  be  accepted  in  satisfaction  of  any  futures 
contract  made  on  or  subject  to  the  rules  of  such  contract  market,  withour  dis- 
crimination and  notwithstanding  that  the  warehouseman  issuing  such  rcH^t'ipts 
is  not  also  licensed  as  a  warehouseman  under  the  laws  of  any  State  or  enjt)ys 
other  or  different  privileges  than  under  State  law:  Provided,  hoicerer.  That 
such  receipts  shall  be  for  the  kind,  (piality,  and  quantity  of  c<nnmodity  si>ecified 
in  such  contract  and  that  the  warehouse  in  which  the  ccmnnodity  is  stored  meets 
such  reasonable  requirements  as  may  be  imposed  by  such  contract  market  on 
other  warehouses  as  to  location,  accessibility,  and  suitability  for  warehousing 
and  delivery  purposes." 

The  Secretary  of  Agriculture  states  as  to  this  amendment  in  his  letter  to 
Senator  Smith : 

"Tills  additional  provision  is  necessary  to  remove  unfair  discrimination 
against  Federally  licensed  warehousemen  who  desire  to  make  their  rect  ipts 
tenderable  on  futures  contracts  uiwn  the  same  terms  and  conditions  inH>»ised 
on  State-licensed  warehousemen.  Tliis  requirement  is  in  accord  with  the  spirit 
and  purpose  of  the  present  United  States  Warehouse  Act." 

This  memorandum  concerns  itself  solely  with  the  question  of  the  constitu- 
tionality of  the  proiKJsed  amendment. 
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For  its  practical  need  "to  remove  unfair  discrimination  atiainst  Federally 
licensed  warehousemen",  see  rfficial  reiKvrt  ot  proi>ee<!in)-'s  befctre  tlu-  Agricul- 
tural Adjustment  Administrate  n  in  the  matter  of  the  hearing  with  respect  to 
a  Code  of  Fair  Competition  for  Grain  Exchanges  and  Members  Thereof,  Docket 
No.  C-298,  hearings  held  in  Chicago,  111  .  May  15,  16.  and  17,  1!>3.'),  passim,  but 
particularly  pages  9-10,  147-141>,  163-171.  15)8,  216,  463-46.'.. 

The  commodity  exchange  bill  is  an  amendment  to  the  Grain  Futures  Act  of 
September  21,  1922  (U.  S.  C.  A.,  title  7,  sees.  1-17).  'Hie  Grain  Futures  Act 
recites  in  part  as  a  reason  for  its  passage  "that  the  transactions  and  prices  of 
grain  on  such  boards  of  trade  are  suscrptible  to  si)eculation,  manipulation,  and 
control,  and  sudden  or  unreasonable  flu  f  nations  in  the  prices  thereof  Irequently 
occur  as  a  result  of  such  speculation,  manipulation,  or  control  which  are  <letri- 
mental  to  the  pro«lucer  or  the  consumer  and  the  persons  handling  grain  and 
products  and  byproducts  thereof  in  interstate  commerce,  jind  that  such  fluctua- 
tions in  prices  are  an  obstruction  to  and  a  burden  upon  interstate  couunerce  in 
grain  and  the  products  and  bypro<lucts  thereof  and  render  regulation  iinperat've 
for  the  protection  of  such  commerce  and  the  national  public  interest  therein." 

The  two  essential  elements  to  a  futures  transaction  on  an  exchange  are  (1) 
the  making  of  the  contract  for  future  delivery  and  (2)  the  delivery  of  the 
grain  itself  against  the  contract.  Manipulation  and  squeezes  can  be  <  aused  as 
readily  by  unwhoU'Some  delivery  condiiions  as  by  impr(»prieties  in  the  making 
of  future  contracts.  It  is  a  matter  of  common  knowledge  that  Chicago  does  not 
have  adequate  modern  terminal-elevatoi  facilities  which  are  "regular"  (a  regu- 
lar elevator  is  one  from  which  delivery  of  grain  may  be  made  on  futures  con- 
tracts under  the  rules  of  the  Board  of  Trade  of  the  City  of  Chieago).  Congress 
has  already  decided  that  for  the  protection  of  interstate  commerce  a  public 
warehouseman  should  be  jiermitted  to  (  hoose  as  to  whother  he  operate  under 
State  license  or  untler  Feileral  license  free  from  State  interference  (U.  S. 
Warehouse  Act,  as  amended,  U.  S.  C.  A.,  title  7,  sees.  241-273,  particularly 
section  269,  as  amended).  It  is  proiH'r  that  Congress,  in  pursuance  of  the 
same  policy,  prevent  unreasonable  fluctuations  caused  by  squeezes  due  to  a 
dearth  of  delivery  space  by  requiring  that  Federally  licenced  elevators  be  made 
regular  along  with  State  elevators. 

Tliis  control  over  contract  markets,  being  just  as  essential  as  regulation  of 
other  features  of  futures  trading,  is  sustained  by  the  reasoning  of  the  Supreme 
Court  of  the  United  States  in  Board  of  Trade  v.  Ohen  ( 2(52  I  .  S.  1),  hoMing 
the  Grain  Futures  Act  of  1922  to  be  cojistitutional. 

It  is  submitted  therefore  that  ('ongress  prt>perly  can.  in  the  Commodity 
Exchange  Act,  require  that  warehouse's  under  Federal  license  be  r«H!Ognized. 
as  "regular"  by  the  exchanges  for  delivery  of  commodities  on  futures  con- 
tracts, as  this  requirement  is  for  the  jiurpose  of  removing  an  obstacle  to  the 
execution  of  the  national  policy  manifest  in  the  provisions  of  the  Commodity 
Exchange  Act  to  prevent  manipulation  in  marketing  of  conunodities  in  inter- 
state (ommerce.  This  is  implicit  in  th«'  Federal  CompreHH  &  Warehouse  Co.,  v. 
McLean  (291  U.  S.  17).  While  the  ccuut  upseld  the  imposition  of  »i  nondis- 
criminatory State  excise  tax  upon  a  1^'ederally  licensed  warehouse,  It  stated: 
"The  national  government  has  not  assumed  to  tax  the  business  or  to  exer- 
cise any  control  o\er  the  taxation  of  it  by  the  State.  The  State  does  not  tax 
the  license  itself  and  the  tax  upon  petitioner's  business.  appUed  without  dis- 
crimination to  all  similar  businesses  whether  licensed  or  not,  tloes  not  impair 
the  control  which  the  Federal  authority  lias  chosen  to  exert.  Tlie  mere  exten- 
sion of  control  over  a  business  by  the  National  Government  do<»s  not  withdraw 
it  from  a  local  tax  which  presents  no  oltstacle  to  the  execution  of  the  national 
policy." 

See  also  Young  &  Jones  v.  HiawatJia  Gin  and  Manufacturing  Co.  (17  Fed. 
2d,  193.  194),  in  which  a  Federally  licensed  warehouse  was  referred  to  as  "an 
instrument  of  interstate  commerce";  Stafford  v.  Wallace  (258  U.  S.  4J>5,  525)  ; 
Lemke  v.  Farmers  Grain  Co.,  258  U.  S.  50;  Sliafer  v.  Farmers  Grain  Co.,  (268 
U.  S.  189). 

There  is  nothing  in  United  States  v.  Hastings  (296  V.  S.  188),  which  chal- 
lenges the  constitutionality  of  the  proposed  amendment.  The  Court  in  that 
case  merely  held  that  Congress  did  not  intend  that  the  stealing  of  a  com- 
modity from  a  Federally  licensed  warehouse  should  be  considered  a  crime 
unless  it  could  be  shown  that  the  commodity  was  moving  in  the  channels  of 
interstate  commerce. 


It  is  to  be  noted  tiiat  the  proposed  amendment  wouUl  not  re<iuire  that 
public  warehousemen  operate  under  Federal  license  in  order  to  have  their 
receipts  regular  for  delivery  on  contract  markets.  Each  warehouseman  may 
choose  for  himself  whether  to  oi)erate  under  State  or  Federal  license.  All  that 
the  amendment  will  do  is  to  nuike  certainly  available  for  delivery  t»n  future 
contracts  grain  stored  in  warehouses  under  Federal  license  an«l  thus  provide 
additional  storage  space  to  prevent  squeezes  due  to  inability  of  sellers  of  grain 
at  times  to  make  delivery  owing  to  insufficient   regular  storage  space. 

The  opinion  of  the  Illinois  (\»mmerce  Conunission  denying  the  right  of  the 
lioard  ot  Trade  of  tlie  city  of  Chicago  to  amend  its  rules  so  as  to  make  a 
Federal  house  regular  is  apparently  based  on  the  assun:prion  that  the  United 
States  Warehouse  Act,  as  amended,  is  unconstitutional.  If  tlie  right  of  <" 
gress  to  permit  Federal  warehousing  is  to  be  assailed,  it  is  submitted  that 
the  Supreme  Court  of  the  United  States  sluiuld  be  permitted  to  pass  upon  a 
system  of  Federal  warelutusing  which  lends  a  maximum  «<f  stability  to  the 
movement  of  grain  in  interstate  comu:erce.  Therefore,  tie  pmposed  amend- 
ment to  the  C<»mm(Mlity  Exe'.iange  Act  should  be  adopted  even  if  <onstitu- 
tionality  may  conceivably  l)e  ihallenged. 

As  heretofore  stated  attack  on  the  ludpos^.'d  anjcndment  will  pn»ltably  assume 
invalidity  of  the  United  States  W.ireliouse  Act  as  amended  ii;  -  :  r  as  the 
Secretary  of  Agriculture  is  given  extlusive  jurisdiction  over  F«'deral  ware- 
houses which  choose  to  operate  under  Federal  license.  As  to  tlse  c«>nstitiition- 
ality  of  this  act  as  amended,  there  is  attached  hereto  as  exhihii  1  letter  opin- 
ion from  Elt«in  I.  Marshall,  solicitor  of  the  Department  of  Agriculture,  to  Mr. 
Nils  A.  Olsen,  Chief,  Bureau  of  Agricultural  Economics,  dated  June  23.  1931. 

In  conclusion,  the  projiosed  amendment  to  the  Connnodity  Exchange  Act  is 
constitutional  within  the  doctrine  of  the  Olsen  case  as  a  propei"  exercise  by 
Congress  of  its  power  under  the  conmierce  clause  to  prevent  improper  burdens 
upon  the  marketing  of  c«^mmodities  in  interstate  couunerce. 

April  23,  1936. 

IUVIX<.    I',.   tiiil.DSMITH. 

Counsel,   Farmers   Xational   Grnin    ( Oriioration. 

Exhibit  I 

United  States  I»i3»autment  of  Agriculture, 

Office  of  the  Solicitor, 
Washington,  D.  C,  June  23,  1931. 
Mr.  Nils  A.  Olsen, 

Chief,  Bureau  of  Agricultural  Economics. 

Dear  Mr.  Olsen:  Reference  is  made  to  Mr.  Yoiie's  memorandum  m  May  27 
asking  to  be  advised  whether  a  warehouseman  operating  under  the  Uniteil 
States  Warehouse  Act  in  the  State  <»f  Washington  is  obliged  to  take  out  a 
license  under  the  State  act  and  file  a  bond  with  the  State  director  of  agricul- 
ture. Consideration  of  the  memorandum  has  been  deferred  pending  the  submis- 
sion of  a  copy  of  the  statute  recently  enacted  by  the  State  of  Washington, 
cliaiHer  46,  ai)proved  March  18,  1931,  and  a  copy  of  an  (►pinion  by  the  State 
attornev  general  to  the  State  director  of  agriculture  under  date  of  May  20, 
1931. 

With  Mr.  Yohe's  memoran<lum  there  was  submitted  copy  of  a  circular  letter 
of  May  20.  1931,  sent  out  by  the  State  director  of  agriculture  "to  all  i)ublie 
warehousemen  of  the  State  of  Washington"  the  concluding  paragiaph  of  which 
reads : 

"You  are  therefore  advised  that  any  person  or  corporation  doing  a  public- 
warehouse  business  in  the  State  of  Washington  must  have  a  State  license  or  be 
subject  to  penalties  provided  in  the  State  law." 

As  a  basis  for  this  advice  the  State  director  quotes  the  following  from  the 
opinion  of  the  Attorney  General  above  cited: 

"You  should  insist  upon  warehousemen  taking  out  a  State  license  and  sub- 
jecting themselves  to  the  i-egulatory  provisions  of  this  (the  State)  act." 

The  circular  letter  of  the  State  director  does  not  quote  or  otherwise  refer  to 
the  final  sentence  of  the  attorney  general's  opinion  that: 

"Any  warehouses  which  act  merely  as  purchasing  agents  for  nonresident  buy- 
ers or  which  handle  only  products  designed  for  shipment  out  of  the  State 
would  be  subject  to  the  Federal  and  not  the  State  act." 
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The  question  as  to  the  necessity  of  filing  a  bond  with  the  State  Is  of  little 
importance  from  a  practical  point  of  view  because  the  State  law  specifically 
provides  that  where  a  bond  has  been  accepted  under  the  Fe<leral  act  it  shall 
be  accepted  in  lieu  of  the  one  required  by  the  State  law. 

"Provided,  hou-^ver,  That  if  a  bond  has  been  filed  with  and  approved  by  the 
department  of  agriculture  of  the  United  States,  as  required  by  secti«»n  6  <»f  the 
United  States  warehouse  act,  then  such  bond  filed  witb  and  approved  bv  the 
department  of  agriculture  of  the  United  States  shall  be  considered  as  iii  lieu 
of  the  bond  required  by  this  section:  Provided,  That  satisfactory  pn>of  of  said 
filing  and  approval  of  such  bond  be  filed  with  the  director  of  agriculture." 

Legally,  however,  for  reasons  hereinafter  set  forth  the  State  law  has  no 
application  to  Federal  licenses  so  that  it  is  not  necessary  for  a  Federal  licensee 
to  make  proof  required  by  the  State  law. 

Until  March  2,  1931,  the  United  States  Warehouse  Act  specifically  required, 
section  6,  that  each  licensee  give  a  bond  "to  secure  the  faithful  performance 
of  his  obligations  as  a  wareh(mseman  under  the  laws  of  the  State,  district,  or 
territory  in  which  he  is  conducting  such  warehouse,  as  well  as  under  the  terms 
of  this  act  and  the  rules  and  regulations  prescribed  hereunder  *  *  *"  and 
also  directed.  Section  29,  "that  nothing  in  this  act  shall  be  construed  to  con- 
flict with,  or  to  authorize  any  conflict  with,  or  in  any  way  to  impair  or  limit 
the  effect  or  operation  of  the  laws  of  any  State  relating  to  warehouses,  ware- 
housemen, weighers,  graders,  inspectors,  samplers,  or  clas!<ifiers."  But  on  March 
2,  1931,  the  act  was  amended  in  several  particulars,  I»ublic  No.  772.  Seventy- 
first  Congress.  As  amended  the  requirement  of  the  bond  is  that  it  merely  shall 
"secure  the  faithful  performance  of  his  obligations  as  a  warehouseman*  under 
the  terms  of  this  act  and  the  rules  and  regulations  prescribetl  hereunder,  and 
of  such  additional  obligations  as  a  warehouseman  as  may  be  assumed  by  him 
under  contracts  with  the  respective  depositors  of  agricultural  prmlucts  in  such 
warehouses."    Thus  no  reference  is  made  to  State  laws. 

The  direction  against  interference  with  State  law  is  omitted  and  in  its  stead 
is  incorporated  the  provision  that  "the  power,  jurisdiction,  and  authority  con- 
ferred upon  the  Secretary  of  Agriculture  under  this  act  shall  be  exclusive  with 
respect  to  all  persons  securing  a  license  hereunder  so  long  as  said  license  re- 
mains in  effect."  In  view  of  the  omission  of  the  original  provisions  respecting 
State  laws  and  the  inclusion  of  the  specific  declaration  that  th(»  power,  jurisdic^ 
tion,  and  authority  of  the  Secretary  of  Agriculture  shall  be  excluwive,  it  is 
obvious  that  it  was  the  purpose  of  (Congress  to  make  the  PVderal  law  controlling 
and  to  relieve  Federal  licensees  from  the  requirements  of  State  law. 

The  language  with  reference  to  the  exclusive  jurisdiction  of  the  Secretary  of 
Agriculture  is  similar  to  paragraph  7  of  section  20  (a)  of  the  act  to  regulate 
commerce,  as  amended  February  28,  192<),  which  was  held  bv  the  Supreme  Court 
of  Illinois  in  Chicago  d  Eastern  Railway  Co.  v.  Miller  (309  III.  257,  140  N  E 
823),  to  have  the  effect  of  making  the  j provisions  of  the  Federal  act' respecting 
the  issuance  of  stocks  and  bonds  by  railroad  companies  exclusive  of  similar 
State  legislation. 

The  Federal  act  is  clearly  within  tlie  power  of  Congress  being  bsised  upon 
the  commerce  clause  of  the  Constitution.  It  is  therefore  the  controlling  law 
as  to  warehousemen  licensed  under  its  provisions  and  relieves  them  from  the 
necessity  of  complying  with  State  laws  respecting  \\arehouses 

The  presumption  is  in  favor  of  the  constitutionalitv  of  the  Federal  act      Its 

T?7  f1;T  ^(ol^^^^T^ ^'l  *i^  *I^^^^.^^  '"^^^^^t  ^'^"^  i^  ^''^^0  v:  Hiawatha  Co. 
(1<  Fetl  (2d)  183)  and  by  the  district  and  appellate  courts  in  Independent  Co  v 
Dmncoody  m  Fed.  (2d)  306  and  40  Frd.  (2d)  1).  The  statute  is  T^emissive 
and  not  obligatory.  This  is  recognized  by  the  State  attorney  general  in  his 
opinion  but  he  is  under  a  misapprehension  in  assuming  this  Department  will 
undertake  to  require  all  warehousemen  in  the  State  to  oi>erate  under  its  prov 
sions.  It  has  not  been  the  policy  of  the  Department  xl  insist  upon  lice^'sees 
under  the  act  doing  this  and  K^gally  no  such  requiremei.t  could  be  made  ThI 
courts  indulge  the  presjimption  that  public  officials  will  confine  their  activities 
2^2  t"  SI)  authority   {Umted  States  v.   Chemical  Foundlti^ 

+1,^"  J'*""^  i""^  V^""  '"T"^  decisions  of  the  Federal  and  State  courts  recognizing 
cif«f!  •n'^^'^w^'"'^^  movement  of  cattle,  grain,  and  otlier  commodmef  from 
illfwrffi^l'/''^?  they  are  produced  in  abundance  there  would  seem  to  be  ver^ 
little  difficulty  in  establishing  the  eligibility  of  most  warehouses  in  such  States 
for  licensing  under  the  Federal  act.  .^ta.ft<yrd  v.  Wallace  (25^  US  4^) 
Lamke  v.  Fanners  Cham  Co.  (258  U.  S.  50)  ;  Shufer  v.  Farme>1^%r^ain  Co    (^ 


U.  S.  189)  ;  People  v.  Perry  (291  Pac.  23:5)  ;  Young  v.  Hinwatha  Co.  (17  Fed. 
(2d)  193)  ;  State  v.  Cedl  (216  Ala.  391,  113  So.  254)'.  In  Young  v.  HiMicatha 
Co.,  supra,  the  court  speaking  of  a  cotton  warehouse  licensed  under  the  Federal 
act  said  "the  warehouse  is  an  instrument  of  interstate  commerce." 

In  view  of  the  foregoing  the  questions  presented  by  you  are  answered  in  tlie 
negative. 

Your  copy  of  the  State  law  and  copy  of  the  opinion  of  the  Attorney  General 
together  with  all  other  correspondence  accompanying  your  memorandum  are 
herewith  returned. . 

Very  truly  yours, 

Elton  I.  Mabshaix.  Solicitor. 

Mr.  Goldsmith.  I  should  like  to  call  on  Mr.  G.  C.  Johnstone, 
president  of  the  Illinois  Grain  Corporation,  who  will  discuss  briefly 
the  effect  on  Illinois  farmers  of  the  refusal  of  the  Chicago  Board 
of  Trade  to  make  the  Farmers  National  accounts  regular. 

STATEMENT  OF  G.  C.  JOHNSTONE,  BLOOMINGTON,  ILL. 

Mr.  Johnstone.  Mr.  Chairman  and  gentlemen,  my  name  is  G.  C. 
Johnstone,  Bloomington,  111.  I  am  a  farmer  and  live  upon  and 
operate  my  own  farm  and  have  been  a  stockholder  and  director  of 
local  farmers'  elevator  for  yeai*s.  I  appear  here  as  a  director  of 
Farmers'  National  Grain  Corporation  and  as  president  of  Illinois 
Grain  Corporation,  Chicago. 

Illinois  Grain  Corporation  is  a  cooperative  marketing  organization 
owned  by  200  local  cooperative  elevator  associations  in  Illinois  and 
a  regional  stockholder  in  Farmers'  National  Grain  Corporation. 

I  am  also  a  member  of  Illinois  Agricultural  Association,  which  is 
the  Illinois  Farm  Bureau — an  organization  with  63,000  paid-up 
farmer  members. 

At  the  annual  meeting  of  the  Illinois  Agricultural  Association  in 
Decatur,  111.,  in  January  this  year,  a  strong  resolution  in  support 
of  the  commodity  exchange  bill  as  passed  by  the  House  of  Repre- 
sentatives June  3,  1935,  was  adojjted,  and  the  board  of  directors 
and  the  officers  of  the  association  were  urged  to  exert  every  possible 
effort  to  secure  its  passage.  At  the  annual  meeting  of  the  Illinois 
Grain  Corporation,  in  Peoria,  111.,  February  12,  this  year,  at  whicli 
three-fourths  of  the  members  were  present,  a  similar  resolution  was 
endorsed  unanimously. 

Members  of  Illinois  Grain  Corporation  cannot  agree  with  the 
amendment  proposed  by  the  Secretary  of  Agriculture.  I  feel  and 
they  feel  that  if  savings  can  be  made  out  of  payments  from  the 
national  to  the  regional,  for  services  rendered,  that  such  savings  can 
properly  be  paid  as  dividends  on  stock  or  as  patronage  dividends. 
We  insist  such  a  practice  does  not  constitute  rebating.  However, 
in  the  hope  of  getting  legislation  at  this  session  of  Congi*ess  we  will, 
of  necessity,  and  without  criticism  of  the  Secretary,  forego  for  the 
time  being  what  to  us  was  and  is  a  vital  provision  of  the  bill. 

Farmers  of  few  other  States  in  the  Union  have  had  such  a  battle 
as  the  farmers  of  Illinois  for  adequate  regulation  of  the  exchanjres 
from  the  farmers'  viewpoint.  As  a  director  at  that  time  I  recall 
distinctly  the  fight  which  the  Illinois  Agricultural  Association  waged 
in  the  Illinois  Legislature  during  1920  and  1921  to  obtain  passage 
of  a  State  law  that  would  admit  farmer  cooperatives  to  membership 
on  the  Chicago  Board  of  Trade.  The  board  of  trade,  in  opposing  the 
bill  at  Springfield,  urged  farmers  to  "wait  for  Congress.     This  is 
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a  matter  for  national  legislation'',  it  advised.  When  the  Capper- 
Tincher  Act  of  1922  became  a  law,  despite  the  opposition  of  grain 
exchanges,  Joseph  P.  Griffin,  president  of  the  Chicago  Board  of 
rrade,  at  that  tmie,  announced  that  the  board  of  trade  would  close 
its  doors  rather  than  conform  to  the  provisions  of  the  Capper- 
Tincher  Act.    But  they  did  not  close. 

While  farmers  in  general  do  not  understand  the  technical  pro- 
visions of  this  bill,  they  have  very  definite  ideas  regarding  the 
marketing  of  their  grain  and  aiv  forcefully  reminded  of  the  dis- 
astrous crash  in  the  Chicago  market  in  July  193a,  which  closed  the 
board  of  trade.  They  remember  distinctly  the  amazing  story  that 
came  out  m  Federal  court  relative  to  the  failure  of  the  Rosenbaum 
Orrain  Corporation  in  Chicago,  just  a  year  ago  this  month.  Farm- 
ers are  insisting,  therefore,  on  adequate  supervision  of  the  grain 
exchanges  which  will  not  i)ermit  recurrence  of  the  above-mentioned 
incidents.  The  two  examples  I  have  just  mentioned  have  ccmvinced 
gram  growers  of  Illinois  that  the  exchanges  cannot  regulate  them- 
selves and  need  a  referee. 

in?f^^^'^^?^  requirements  on  special  accounts  were  lifted  in  October 
1932  by  the  Secretary  of  Agriculture,  and  it  was  then  no  lonorer 
necessary  for  speculative  traders  to  report  to  the  (irain  Futures 
Administration  their  position  in  the  market. 

The  argument  of  the  exchanges  nt  the  time  was  that  the  reporting 
provision  was  operating  to  keep  buyers  out  of  the  market,  and  the 
exchanges  gave  assurance  at  the  time  that  they  themselves  would  set 
up  the  necessary  machinery  to  safeguard  the  market  against  over- 
speculation.  The  fallacy  of  this  contention  was  self-evident  bv  the 
complete  break-down  of  the  board  of  trade  machinery  in  July'l933 

Testimony  in  Federal  court  following  the  failure  of  Eosenbauni 
Cjrain  Corporation,  and  this  failure  was  within  the  past  2  years  dur- 
ing which  the  Chicago  Board  of  1  rade  would  tell  you  it  has  done  «o 
^f\^'^P''^^^]^Sits  own  members,  brought  out  tli<^  fact  that  members 
ot  the  tirm  had  been  speculating  with  margin  monev  deposited  bv 
customers.  ^       f 

The  Ettinger  d;  Brand  case  of  Cleveland,  2  years  before,  brought 
out  the  same  fact,  namely,  that  members  of  the  firm  were  plavino- 
the  market  with  the  money  of  their  customers.  Ilie  farm  coopera''- 
tives  everywhere  are  unanimous  in  their  opposition  to  that  T)ractice 
and  they  stand  together  in  demanding  that  margin  funds  of  cus- 
tomers be  kept  separate  in  some  way  from  the  capital  account  of 
commission  houses.  I  shall  not  go  into  the  technical  or  legal  detail 
which  will  be  handled  by  our  counsel,  Mr.  Goldsndth 

There  IS  another  matter  that  farmers  of  Illinois  would  like  to  see 
corrected.  Those  familiar  with  the  Chicago  mai-ket  know  the  need 
tor  a  greater  volume  of  bonded  terudnal  storage  sj)ace,  whose  receipts 
are  deliverable  in  the  fulfillment  of  futures  contracts 

If  there  is  to  l)e  any  degree  of  balance  between  cash  recei])ts  and 
the  great  volume  of  futures  traded  in  at  Chicago,  then  a  greater 
volume  of  space  recognized  as  "regular"  by  the  Clhicago  Board  of 
Irade  IS  imperative,  if  "squeezes"  aie  not  to  occur  frequentlv 

On  June  30,  1931,  Howell  and  the  Howell  group  had  contracts  in 
July  corn  of  8.4.35,000  bushels.  In  the  Chiclgo  distrlt  there  was 
l!l7' I'^^QnTcfo  1!"  P^^l^^/le^ators  recognized  by  the  board  of  trade 
only  1,480,189  bushels  of  corn  of  deliverable  grade.     (Please  note  the 
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disparity  in  volume  in  Chicago  between  supplies  of  actual  corn  and 
"futures.")  The  price  of  corn  shot  upward  14  cents  a  bushel,  but 
the  increase  lasted  only  3  days  and  farmers  received  no  benefit  from 
the  increased  price.  A  10-day  delivery  privilege  would  have  bene- 
fited the  farmer,  as  he  could  have  moved  corn  to  market  during  that 
period. 

The  way  matters  stand  now,  onlv  receipts  from  terminals  licensed 
under  State  law  are  deliverable  in  the  fulfillment  of  futures  con- 
tracts on  the  Chicago  market.  Our  own  Rock  Island  terminal  in 
Chicago  is  licensed  Federally,  but  its  receipts  are  not  "regular"; 
that  is,  they  are  not  deliverable  on  futures  contracts.  Obviously, 
if  gram  cannot  be  delivered  from  our  elevator  it  can  only  be  de- 
livered against  hedging  contracts  bv  loading  in  cars,  which  in- 
creases the  expense  to  our  farmer  members. 

I  am  not  acquainted  with  the  legal  problem  involved,  which  will 
be  discussed  by  Mr.  Goldsmith,  but  as  a  farmer,  and  as  a  practical 
matter,  it  seems  to  me  that  the  grain  handler  should  be  allowed  to 
make  a  choice  in  the  matter  and,  if  he  decided  to  license  his  house 
h  ederally,  he  and  his  customers  should  not  be  at  a  disadvantage  be- 
cause his  receipts  are  not  regular.  How  can  a  train  handler  serve 
his  customers  adequately  unless  Federal  receipts,  which  are  uni- 
versally recognized  as  being  good  by  bankers,  are  recognized  by  the 
Chicago  Board  of  Trade  as  regular? 

The  Secretary  of  Agriculture,  in  his  annual  report  for  1935.  on 
page  117,  summed  up  what  seems  to  be  the  collective  opinion  of 
grain  farmers  generally.     I  quote : 

Continued  opposition  by  the  exchanges  to  more  appropriate  and  more  ade- 
quate control  measures  must  lead  ultimately  *  ♦  *  to  the  adoption  of  other 
methods  of  msurmg  against  market  risks.  Unless  the  system  can  be  conducted 
^2.  .  .,  ^  Pj?.°e  of  responsibility  required  of  other  institutions  that  similarly 
affect  tlie  public  mterest,  the  Goveniment  will  be  called  upon  to  supi)lv  ^ome 
form  of  price  insurance  that  will  merit  public  respect  and  public  confidence. 

Refusal  on  "funny"  legal  grounds  to  have  Federal  receipts  de- 
liverable on  contracts,  indicates  a  lack  of  responsibilitv  w^hich  make< 
regulation  imperative. 

Senator  Pope.  Thank  you,  Mr.  Goldsmith. 

Mr.  Goldsmith.  I  would  like  to  call  as  our  next  witness  Mr  C  C 
Talbott,  president  of  the  North  Dakota  Farmers'  Union. 

STATEMENT  OF  C.  C.  TALBOTT,  JAMESTOWN,  N.  DAK.,  PRESIDENT 
OF  THE  FARMERS'  UNION  OF  NORTH  DAKOTA 

Mr.  Talbott.  Mr.  Chairman  and  gentlemen,  1113^  name  is  C.  C.  Tal- 
bott. My  residence  is  Jamestown,  N.  Dak.  I  am  president  of  the 
Farmers'  Union  of  North  Dakota  and  vice  president  of  the  Farmers' 
Union  Terminal  Association,  a  farmer  by  practice  and  profession 
all  my  life. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  have  been 
amazed  at  the  assurance  and  effrontery  of  some  of  the  witiie--'>>  op- 
posing this  bill  in  stating  that  they  adequatelv  represent  tli.  pro- 
ducers of  grain.  Looking  back  over  my  experience  for  more  than 
a  quarter  of  a  century  in  the  spring- wheat  area,  and  thinking  of 
some  such  conditions  as  we  found  in  1916,  when  these  self-same 
and  self-constituted  arbiters  of  our  destiny  in  the  marketino-  of  our 
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commodities  rigged  the  market  and  destroyed  more  than  a  dollar 
bushel  of  actual  price  for  our  entire  crop  in  1916,  in  the  face  of  a 
calamity  known  as  a  rust  condition — I  say  that  advisedly  because 
an  unfortunate  happening  in  my  family  kept  me  from  marketing 
my  grain  at  the  time  my  neighbors  all  over  the  State  were  being 
paid  60  to  65  cents  a  bushel  f(»r  that  crop,  because  of  its  worth- 
less quality.  It  didn't  even  stand  up  to  grade.  It  was  called  "DP.'^ 
It  weighed  48  pounds  to  the  bushel.  I  think  Senator  Frazier  will 
remember  some  of  the  instances  1  am  mentioning  now.  I  kept  my 
crop,  which  was  small  enough,  until  some  time  in  February  of  the 
following  year,  and  I  was  paid  by  the  same  market  and  the  same 
people  who  said  it  was  unfit  for  milling  quality  $1.75  a  bushel  for 
the  crop  that  went  to  market  in  the  fall  at  approximately  65  cents 
a  bushel,  and  some  of  it  less. 

I  notice  that  these  people  admit  that  there  has  been  some  irregu- 
larities in  their  purchases  back  over  the  years.  I  as  a  farmer  very 
well  remember  when  we  were  n(»t  allowed  even  the  privilege  of  an 
elevator  site  when  we  wanted  to  get  together  and  correct  some  of 
the  local  practices  that  were  used  against  us  in  the  handling  of  our 
gram  at  the  local  markets.  The  railroads  were  against  us.  They 
were  m  collusion  with  the  grain  trade.  There  isn't  any  argmnent  or 
question  about  that. 

The  time  came  finally  when  this  same  self-satisfied  bunch  of  people 
decided  that  we  were  going  to  rebel  and  w^e  not  going  to  stand  for 
It  any  longer,  and  so  they  came  out  and  very  magnanimously  offered 
to  help  us  organize  local  cooperative  fanners'  elevators,  and  even 
agreed  to  finance  them,  and  did  100  percent  in  lots  of  instances. 
Why  did  they  do  that  ?  Because  they  didn't  want  us  to  force  our 
way  into  the  central  markets.  Tht^y  wanted  us  to  assemble  the  grain 
and  ship  it  to  them  for  handling  and  processing  at  the  central  ter- 
minal markets,  and  we,  of  course,  were  glad  to  avail  ourselves  of 
even  the  little  privileges  that  we  got  under  this  kind  of  a  process. 
But  forward-thinking  farmers  continued  the  battle,  insisting  that 
we  ought  to  have  our  rights  as  producers  of  these  commodities  that 
feed  the  Nation  in  the  market  places. 

The  Equity  Cooperative  Exchange  was  organized.  Seats  were 
refused  them  on  the  boards  of  trade  and  exchanges.  They  were  ridi- 
culed by  the  press  and  the  grain  j(»urnals.  Thev  were  finally  forced 
into  friendly  receivership.  We  in  the  Northwest  organized  the 
Farmers'  Union  Terminal  Association  out  of  the  wreck  of  the  old 
Equity  Cooperative  Exchange.  I  had  a  very  large  part  in  the 
reorganization. 

Senator  Frazier.  Eight  there,  you  remember  the  Equity  Cooj)- 
erative  Exchange  investigation  was  made  by  the  Federal  Trade 
Commission  1 

Mr.  Talbott.  Yes,  sir.  I  am  trying  to  conserve  time,  Senator. 
I  could  use  up  an  hour  very  easily,  but  I  don't  want  to  do  that.  Ten 
minutes  is  all  I  want  to  consume,  if  I  can  possibly  go  over  the  high 
spots. 

The  thing  I  want  to  get  before  you,  gentlemen  of  the  committee, 
is  my  experience  as  a  farmer.  We  made  application  for  a  seat  on 
the  Duluth  Board  of  Trade,  and  we  did  have  some  friends  that  oper- 
ated on  that  board  of  trade,  but  not  enough  friends  to  give  us  a 
seat  there.    We  finally  came  to  Washington,  D.  C,  and  interceded 
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with  the  Secretary  of  Agriculture,  Mr.  William  Jardine,  to  see  vvliat 
he  could  do  about  getting  us  an  opportunity  to  trade  on  the  Duiuth 
Board  of  Trade,  and  through  his  good  offices,  and  maybe  persuasion, 
we  were  allowed  a  seat  on  the  Duluth  Board  of  Trade.  We  never 
were  able  to  get  a  seat  on  the  Minneapolis  Chamber  of  Commerce. 
They  had  the  colossal  gall  and  audacity  to  ask  us  to  submit  to  them 
the  names  of  every  one  of  our  shippers  before  they  would  grant  us 
a  seat. 

I  think  you  gentlemen  can  see  that  a  farmer  who  has  been  through 
these  experiences  cannot  sit  tamely  by  and  listen  to  the  testimony  of 
the  opponents  of  this  bill,  when  all  we  are  asking  for  in  this  legis- 
lation is  an  impartial  tribunal  that  will  protect  our  right  and  our 
interests  in  the  market  places,  and  give  us  a  chance  to  market  our 
own  grain. 

We  did  not  stop  there.  After  the  Farmers'  National  Grain  Cor- 
poration was  organized,  the  Farmers'  Union  Terminal  Association 
became  one  of  its  principal  stockholders.  We  were  denied  privi- 
leges in  the  Chicago  Clearing  House.  We  were  compelled  during 
the  2  years  of  litigation  that  has  been  described  here  to  pay  broker- 
age commissions  which  cost  a  quarter  of  a  million  dollai-s',  paid  bv 
the  farmers  who  organized  that  institution. 

I  cannot  testify  without  some  feeling  when  this  situation  has  been 
delayed  and  procrastinated  so  long.  It  seems  to  me  that  this  Con- 
gress owes  a  duty  to  the  basic  industry  of  this  country  that  is  pros- 
trated today  in  the  face  of  the  fact  that  the  people  who  are  objecting 
to  this  legislation  have  made  colossal  fortunes  while  we  have  been 
going  bankrupt  steadily,  and  it  seems  to  me  that  this  Congress  should 
not  hesitate  another  minute  in  the  passage  of  legislation  that  gives  us 
an  impartial  tribunal  to  take  our  grievances  to. 

I  am  concerned  with  the  fact  that  these  people  over  the  years  have 
been  concerned  solely — let  me  say,  for  instance,  the  preamble  of  the 
Minneapolis  Chamber  of  Commerce  in  setting  up  that  institution  a 
few  years  ago.  I  am  not  going  to  quote  it  all ;  I  am  going  to  quote 
this  sentence — "This  exchange  is  organized  for  the  benefit  of  Minne- 
apolis and  the  members  of  this  exchange."  A  concession  that  they 
were  not  concerned  in  the  prosperity  or  welfare  of  us  i>eople  whose 
commodities  they  were  trading  in.  They  were  concerned  with  and 
were  organizing  an  exchange  that  would  benefit  the  people  that  organ- 
ized it,  and  all  us  farmers  are  asking  for  is  the  opportunity  to  trade  in 
our  own  coimnodities.  We  lack,  because  of  our  financial  condition,  in 
most  cases  sufficient  capital  to  operate  as  we  would  like  to  oi>erate.  We 
have  to  operate  on  borrowings  at  high  rates  of  intere.st.  These  people 
with  their  large  volume  of  capital  have  always  had  preferred  rate-  at 
the  banks  over  the  small  lx)rrower.  They  come  in  after  all  these  years 
and  after  all  the  exposures  and  after  all  the  legislation  that  has* been 
forced  upon  them  to  give  up  some  rights  and  say,  ''Let  us  alone.  Don't 
pass  any  legislation.  We  admit  we  have  been' bad  in  some  instances, 
but  we  have  got  good  now.  We  are  going  to  behave  ourselve^  from 
now  on.  If  you  will  just  let  us  alone  and  let  us  continue  to  run  thi& 
show  we  promise  that  we  are  going  to  be  good." 

In  the  light  of  our  experiences  we  are  just  a  little  doubtful  about 
their  religion  at  this  time.  A  quarter  of  a  million  dollars  paid  for 
brokerage  while  we  wait  is  pretty  expensive  to  us  people,  with  15,000 
farmers  in  my  State  now  that  should  be  planting  grain  and  that  are 
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waiting  for  the  administration  to  make  up  ilieir  minds  whether 
they  want  theni  to  plant  grain  or  not;  with  imports  coming  into  the 
country  of  spring  wheat  and  have  been  flowing  in  here  now  for  2 
years,  out  of  which  these  same  gentlemen  will  take  their  commis- 
sions and  handling  charges;  15,000  farmers  in  the  State  of  South 
Dakota  and  10,000  in  my  State  will  not  be  able  to  plant  a  crop  even, 
and  take  advantage  of  what  looks  like  might  be  a  remunerative  price 
at  the  present  time,  because  of  their  bankrupt  condition.  If  these 
people  are  so  sure  that  they  can  remedy  marketing  conditions,  we 
would  like  very  much  to  see  them  think  something  about  an  ultimate 
price  to  the  people  that  produce  this  commodity. 

Now,  gentlemen,  I  implore  you  as  a  farmer  and  a  so-called  leader 
of  farmers— and  I  have  for  9  years  been  consistently  reelected  at  the 
head  of  my  organization,  and  I  believe  that  I  have 'the  confidence  of 
a  very  large  majority  of  them,  believing  that  I  do  really  serve  them— 
I  implore  this  committee  to  report  this  bill  favorably  without 
changes.  I  believe  the  administration  has  recommended  a  bill  here 
that  will  at  least  correct  some  of  the  evils,  and  I  hope  that  the  Senate 
will  not  delay  m  passing  this  House  bill.  I  think  the  delay  has  been 
entirely  too  long  at  the  present  time.     I  thank  vou,  gentlemen. 

Senator  Pope.  Thank  you  very  much,  Mr.  "Talbott.  Call  vour 
next  witness. 

Mr.  Goldsmith.  I  wish  to  call  as  our  next  witness  Mr.  D.  L. 
O  Connor,  president  of  the  Fai-mers'  Union  Terminal  Association, 
who  may  want  to  read  part  or  all  of  his  testimony  into  the  record. 

STATEMENT  OF  D.  L.  O'CONNOR,  NEW  ROCKFORD,   N    DAK 
PRESIDENT,  FARMERS'  UNION  TERMINAL  ASSOCIATION 

Mr.  O'Connor.  Mr.  Chairman.  I  think  I  could  just  say  a  few 
words  and  then  file  my  statement. 

Senator  Popk.  Go  ahead,  Mr.  O'Connor,  and  handh;  it  as  you  like. 
Mr.  O'Connor.  Mr.  Chairman  and  gentlemen,  my  name  is  D   L. 

0  Connor.  I  live  at  New  Eockfoi-d,  N.  Dak.  I  am  president  of  the 
Farmers'  Union  Terminal  Asscniation,  with  headquarteis  at  St. 
Paul,  Minn. 

This  association  is  composed  of  some  300  country  elevators  located 
in  the  States  of  Montana,  North  and  South  Dakota,  and  Minnesota 

1  am  also  a  director  of  the  Farmers'  National  Giain  Corporation  and 
was  secretary-treasurer  of  Munster  Equity  Elevator  (3o.,  N«'w  Rock- 
ford,  N.  D.,  from  the  time  of  its  <n'ganization  to  a  year  ago,  at  which 
time  I  resigned  due  to  lack  of  time  to  properly  look  after  the  affairs 
of  this  corporation. 

We  are  appearing  here  in  support  of  this  bill,  H.  R.  6772.  The 
right  of  the  farmer  to  market  his  product  as  he  sees  fit  cannot  be 
denied.  The  improvements  brought  about  in  the  marketing  of  grain 
has  been  accomplished  in  spite  of  the  opposition  of  the  grain  ex- 
changes and  not  with  their  help.  They  have  opi)osed  the  corrections 
they  now  boast  about,  and  only  accepted  them  when  forced  to  do  so. 

The  farmers  first  organized  their  marketing  at  local  points;  then 
organized  these  local  points  into  terminal  organizations,  and  ter- 
minal organizations  into  Farmers'  National  Grain  Corporation. 

Grain  exchanges  and  their  members  have  no  interest  in  the  price 
farmers  receive  excepting  to  the  extent  that  it  is  adequate  to  pay 
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marketing  costs.  They  deny  the  farmer  the  right  to  establish  a 
charge  for  the  services  he  renders  to  humanity  in  tlie  production 
of  his  commodity,  while  claiming  that  right  for  themselves.  They 
turn  the  farmers  marketing  over  to  the  tender  mercies  of  the  gamb- 
lers and  speculators,  whom  one  of  the  witnesses  here  stated  was  the 
best  friend  the  farmer  ever  had.  Mr.  Taber  said  yesterday  "'rhe 
farmer,  too,  has  a  right  to  make  some  mistakes,  even  in  the  choosing 
of  his  friends,  and  I,  as  a  farmer,  will  make  the  mistake  of  not  hav- 
ing these  speculators  on  the  Chicago  Board  of  Trade,  who  testified 
for  me  against  this  bill,  as  my  best  friends." 

The  results  of  this  unrestricted  marketing  system  has  bankrupt 
agriculture  while  handsomely  compensating  the  handlers  of  hh 
product. 

In  order  to  show  how  cooperati\'es  are  treated  by  exchanges  aii  1 
their  members,  I  wish  to  point  out  one  instance :  The  rules  of  the 
exchanges  require  Farmers'  National  Grain  C()rix)ration  to  file 
copies  of  their  financial  statement  Avith  them.  Mr.  Atwood,  presi- 
dent of  the  Duluth  Board  of  Trade,  taking  advantage  of  his  position, 
had  his  auditor  make  a  prejudiced  analysis  of  this  report  and  set  it 
out  to  the  Farmers'  Elevator  at  Dore,  N.  Dak.,  in  order  to  destroy 
their  confidence  in  our  institution.  This  has  happened  since  1932  ani 
since  the  establishment  of  a  business  conduct  committee. 

Section  4  (a)  of  this  bill,  which  provides  for  the  protection  of 
customers'  margin  money,  is,  in  my  estimation,  very  important.  In 
the  operation  of  my  local  elevator  over  the  years,  in  order  to  protect 
the  funds  of  this  company  and  to  prevent  their  use  by  the  commission 
companies  in  the  operation  of  their  business,  we  purchased  United 
States  Government  certificates  of  indebtedness  and  l)onds.  Commis- 
sion companies  should  be  compelled  to  place  these  funds  in  trust  and 
not  be  allowed  to  jeopardize  them  in  the  operation  of  their  business. 

Before  we  can  have  a  sound  agriculture  in  this  Nation,  the  gamblers 
must  be  eliminated  and  a  marketing  machine  devised  which  will 
bring  to  the  farmers  their  just  share  of  the  national  income,  but 
awaiting  that  day  let  us  at  least  have  the  commodity  exchange  bill 
immediately  to  curb  admitted  fraud,  deceit,  and  sharp  i^ractices. 

Mr.  Chairman  and  gentlemen,  in  closing  I  simply  want  to  say  that 
I  implore  you  to  pass  this  bill  as  quickly  as  possible. 

Mr.  Goldsmith.  Our  next  witness  is  Mr.  William  C.  Horn,  secre- 
tary-treasurer of  the  Ohio  Farmers  Grain  &  Supply  Association. 

STATEMENT  OF  WILLIAM  C.  HORN,  FOSTORIA,  OHIO,  SECRETARY- 
TREASURER,  OHIO  FARMERS  GRAIN  AND  SUPPLY  ASSOCIA- 
TION 

Mr.  HoRx.  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
name  is  William  C.  Horn  and  my  home  address  is  Fostoria,  Ohio. 
I  am  secretary-treasurer  and  manager  of  the  Ohio  Farmers  Grain  & 
Supply  Association  and  a  director  of  Farmers  National  Grain 
Corporation. 

The  Ohio  Farmers  Grain  &  Supply  Associaticm  has  more  than  100 
farmer-elevator  members,  owned  and  controlled  by  40,000  farmer- 
members.  Our  cooperative  elevator  association  handled  $30,000,000 
worth  of  business  the  past  calendar  year.     Proof  of  this  volume  of 
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business   can   be   had   from   the   extension   seiviie   of   Ohio   State 
University. 

At  annual  meetings  of  our  stockholders  the  past  2  years,  members 
nave  adopted  resohitions  unanimously  urging  tlie  passage  of  the 
commodity  exchange  bill,  H.  B.  6772.  They  are  anxiouf  that  the 
rights  of  cooperatives  on  contract  markets  be  further  safeguarded, 
and  they  are  eager  to  have  a  curb  nut  on  speculative  abuses  that  have 
characterized  these  markets  periodically  in  the  past 

Ihey  see  the  Federal  Government  striving  to  bring  about  equality 
tetween  agricultural  and  industrial  prices,  on  the  one'hand,  and  they 
see,  on  the  other  hand,  uncontrolled  speculation  knocking  28  cente 

%qf  Tlf;  ^  K'""^  "*  ^^1  *^™'''^  ^"»  in  2  short  days  in  July 
1933.  This  doesn't  appear  logical  to  the  farmers  of  my  State,  and 
they  are  insisting  that  uncontrolled  speculation  be  curled         ' 

Picture  the  following:  The  President,  the  Congress,  and  an  army 
of  employees  engaged  in  the  program  known  as  A.  A.  A  to  ca™v 
OniX  rmhri'^'f  P-'«-/-. of  other  basic  comm'^odS 
tion  of  «  \.3  ^^"^t^'^y  of  Agriculture  declared  the  imposi- 
tion ot  a  30-cent  per  bushel  processing  tax  on  each  bushel  of  Jh^ot 
processed  This  tax  yielded  to  the  f afmer  about  28  Ss  per  b^she 
net  on  the  wheat  domestically  consumed,  which  represent  I  about 

IL'TFm^^m^i  °"  '^^  'T  .'''^-ic  production.  On  July  19 
and  20,  1933,  10  days  after  the  imposition  of  the  Drocessino-  t«v 

K^^Th'"  ^-''"^^^  "^^^*  futures^roke  the  ntk^  "sTnfs  ^ 
S  nf  Ti  %'"  ^  days  uncontrolled  speculation  neutralized  tihe 
f5/i.  l  •  f  P'^e^'flent'  the  Cong.ess,  and  the  army  of  employees 
m  the  Triple-A  program.    My  farmers  have  a  gooll  memoiy,  and 

OontHh.ZJ'^nT".'  """M  practices. that  produce  such  resuks 
Contributing  to  that  market  disaster  in  1933,  which  neutralized 
for  the  time  bemg.  at  least,  the  benefit  payment!  of  Tripk  A  were 
two  speculators  from  mv  home  State-Adrian  Ettinger  and  Ewing 
L/^'rfl!^'  °*  Cleve  and.  These  .^.eculators  were  long  arouiul  20? 
000  000  bushels,  which  were  insufficiently  margined. "  Worse  thak 
that,  however,  was  the  fact  that  they  were  speculating  with  the 
margin  money  of  customer^a  practice  which  Ohio   firmers  Tvl 

S  •StX^tt  "^h  ^'''^  "''  ^""^'  '"^i  '•'""S  with  farmers  in  other 
grain  states,  that  the  margin  money  of  customers  be  kept  separate 
from,  the  capital  account  of  the  firm  doing  the  trading  '^i'^'^^^^ 

About  the  time  the  commodity  exchange  bill  was  up  for  hearings 
before  the  House  Committee  on  Agriculture  2  years  ago  ohara-es 
were  preferred  by  the  Grain  Futures^Administratfon  agafn^t  Arthu? 
W.  tutten.  a  member  of  the  Chicago  Board  of  Trader  He  was  ac- 
cused of  violating  the  rules  and  regulations  promulgated  under  the 

The  grain  trade  at  that  time  howled  to  hiffh  heaven  that  the 
charges  were  timed  by  the  Grain  Futures  Administration  to  further 
the  commodity  exchange  legislation  then  pending.  This  was  dis- 
proved effectively  in  the  testimony  given  before"^  the  House  com- 

i^ooi^^  T^  PJ"-  ^"^^1'.«^  t^e  G^rain  Futures  Administration,  in  April 
1934.  In  the  meantime,  the  Seventh  Circuit  Court  of  Appeals  on 
November  25,  1935,  found  Cutten  guilty,  as  charged  by  the  K 
Futures  Commission,  but  the  court  found  itself  unable  to  punish 
him,  due  to  loose  wording  of  the  present  Grain  Futures  Act.     That 
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decision  is  brief  but  eloquent  and  points  out  forcefully  one  of  the 
weaknesses  of  the  present  Grain  Futures  Act.  I  would  like  to  see 
this  decision  go  into  the  record  as  conclusive  proof  that  a  large-scale 
speculator  can  rig  and  raid  the  market  without  penalty  unless  he 
is  caught  in  the  act. 

The  Chicago  Board  of  Trade,  which  claims  it  is  able  to  regulate 
the  conduct  of  members  through  its  business-conduct  committee,  has 
not  taken  steps  to  discipline  Cutten,  even  though  he  was  found 
guilty  by  the  Seventh  Circuit  Court  of  Appeals.  To  this  good  day 
he  is  a  member  in  good  standing,  so  far  as  the  Chicago  Board  of 
Trade  is  concerned. 

One  of  the  witnesses  of  the  Chicago  Board  of  Trade  o})posing  the 
bill  said  that  the  speculator  was  the  farmer's  best  friend.  Perhaps 
Cutten  is  choice  among  the  speculators  as  being  the  best  friend 
the  farmer  ever  had. 

There  was  put  into  the  record  yesterday  by  the  opponents  of 
this  bill  a  telegram  from  a  so-called  cooperative  elevator  group  at 
Pollock,  S.  Dak.,  protesting  passage  of  commodity  exchange  legisla- 
tion. Some  20  or  30  letters  and  telegrams  of  protest  from  other 
groups  claiming  to  be  cooperatives  were  added  to  the  record  also. 
I  am  familiar  with  that  general  type  of  cooperative,  which  is  found 
in  several  grain  States. 

Two  years  ago,  when  hearings  on  grain-exchange  legislation  were 
being  conducted  before  the  House  Committee  on  Agriculture,  Law- 
rence Farlow,  Bloomington,  111.,  Secretary  of  the  Farmers  Grain 
Dealers  Association  of  that  State,  appeared  to  testify  against  the 
bill.  With  him  came  Homer  B.  Grommon,  Plainfield,  111.,  president 
of  the  organization,  who  also  testified  against  the  bill. 

There  is  much  in  common,  I  am  sure,  between  the  so-called  coop- 
erative at  Pollock,  S.  Dak.,  and  the  so-called  coo}:)erative  represented 
by  Mr.  Farlow  and  Mr.  Grommon.  When  these  two  gentlemen  from 
Illinois  returned  home — and  I  want  the  Chicago  Board  of  Trade 
to  correct  me  if  I  am  wrong — they  submitted  their  expense  accounts 
to  the  Chicago  Board  of  Trade,  and  the  board  of  trade  paid  the 
bill. 

In  December  1933,  at  the  annual  meeting  of  the  Farmers  Na- 
tional Grain  Dealers  Association,  a  resolution  was  adopted  provid- 
ing for  a  commission  to  inquire  into  agencies,  laws,  and  regulations 
affecting  ^rain  prices.  This  national  group  is  the  service  organiza- 
tion for  State  groups  like  the  one  headed  by  Mr.  Grommon,  but  as 
a  national  it  does  not  engage  in  grain  marketing.  Homer  B.  Grom- 
mon was  named  chairman  of  the  commission. 

The  commission  declared  itself  to  be  an  unbiased  fact-finding 
agency,  interested  in  pure  research — the  first  farmer  commission 
ever  to  inquire  into  marketing  operations  of  the  grain  exchanges. 

After  extensive  hearings  in  leading  terminal  markets  in  this  coun- 
try and  Canada,  a  volume  of  hearings  and  a  volume  of  findings  were 
printed  and  distributed.  The  preponderance  of  testimony  came 
from  dealers  and  processors.  The  two  volumes,  issued  in  the  sum- 
mer of  1935,  gave  a  clean  bill  of  health  to  the  grain  exchanges.  It 
was  just  the  report  needed  by  grain  exchanges  as  a  club  to  delay 
or  stave  off  the  commodity  exchange  bill,  then  as  now  before  the 
Congress. 
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At  its  annual  meeting  in  Chicago  in  December  1935,  the  associa- 
tion which  fathered  the  two-volume  report  started  a  controversy 
with  Farmers  National  Grain  Corporation.  The  Chicago  Board  of 
Trade  was  drawn  into  the  dispute.  As  a  result  of  that  controvei*sy 
there  appeared  in  the  Chicago  Tribune  of  December  7,  1935,  a  story 
quotmg  Robert  P.  Boylan,  president  of  the  Chicago  Board  of  Trade, 
to  the  effect  that  the  board  of  tra<le  had  paid  $S,TOO  toward  the 
expense  of  the  two-volume  report. 

I  have  these  two-volume  reports  there  and  the  paper  quoting  the 
statement.  Here  was  proof  again  tliat  the  Chicago  Board  of  Trade 
was  living  up  to  its  traditional  attitude  toward  organized  marketing 
by  farmers  themselves. 

Farmers  have  no  faith  in  the  promises  of  the  grain  exclianges 
to  clean  house.  They  do  not  believe  that  boards  of  trade  can  regu- 
late themselves.  Farmers  prefer  to  put  their  trust  in  an  imi)artial 
Federal  tribunal  whose  duty  it  is  to  supervise  the  exchanges.  They 
want  the  bill  now  before  you  passed,  at  this  session. 

Senator  Pope.  Thank  you  very  much,  Mr.  Horn.  You  say  you 
would  like  to  have  this  opinion  put  into  the  record — the  opinion 
that  you  refer  to^ 

Mr.  Horn.  Yes. 

Senator  Pope.  It  is  brief,  and  it  may  go  into  the  record. 

(The  rei^ort  referred  to  follows:) 

^\?n^  ^^}^^'^  States  Circuit  Court  of  Appeals  for  the  Siventli  (Uroiiir  No 
o467.  October  Term,  1935,  October  Session,  1935.  Arthur  W.  Cutteu'  neti- 
Uotier  V.  Henry  A.  Wallace,  Secretary  of  Agriculture,  and  Henry  A.  Wallace 
Secretary  of  AyrU'ulture,  Hmmr  Cuwmings,  Attorney  General,  ami  Daniel 
t.  Koper,  Secretary  of  Commcrve,  Slttimj  as  a  Commission  Vndrr  The  Grain 
Futures  Act  respondefits.  Petition  for  .eview  of  order  of  commission  under 
the  Grain  Futures  Act.     November  25,  1!>35. 

Before  Evans  and  Sparks,  Circuit  Judf/es,  and  Baltzeix,  Disirict  Judne 
Evans,   Circuit  JvMlge.     This  is  a   petition  for  review   of  tlie   order   ot   tlie 
commission    (created   under  the  Grain   Futures  Act)    whi.b   directed   that   aU 
coiitract  markets  refuse  all  trading  privileges  thereon  to  Arthur  W    Tutten 
of  Chicago,  for  a  period  of  two  years  from  March  1,  1935 

Formal  complaint  against  Cutten  had  l)een  made  April  9.  1934    wherein  he 
was  charged  with  various  violations  of  tiie  Act  enacted  September  21"  192'> 
commonly  known  as  the  Grain  Futures  Act.     A  hearing  was  had  before  a  conl- 
mission  consisting  of  the  Secretary  of  Aiiriculture.  the  Secretary  of  Commerce 

findln^^ffl^'f/  ^'""V^    ^P"'^  '^'  ^^^^•^^"•^'  taken,  the  cmnmiss^n   made 
findings  of  fact  from  which  we  quote  the  loUowing- 

"1.  The  Chicago  Board  of  Trade  was  duly  designated  as  a  contract  market 
under  the  Grain  Futures  Act  on  May  3,  1923,  and  it  has  been  a  contract        rke 
continuously  since  that  date.  iii««iiv»L 

'It  ^V/V^-  ^1^^  y^ars  1930  and  1931  respondent  was,  and  now  is,  a  member 
of  the  Chicago  Board  of  Trade.  vv   i«,  a  uieuiuer 

'\  ^''*^"l  ^"^^  '^^^^^'  October  31.  1927,  through  and  including  the  vear  1931 
member.s  of  contract  markets  were  required  by  regulations  mide  purs^mn     to 
the  Grain  Futures  Act  to  report  to  the  (Jrain   Futures  Administration  the  ? 
net  position  m  futures  owned  or  controlled  by  them,  long  or  short,  bv  grain 
and  by  future,  when  they  had  net  open  commitments  in  anv  one  fu  ure  S 

o?  rye'or'barley  '^  ^"'''^''  ^^  ''^''''  '^'^'  ""'  ^^t^'  "'^^^  200,(WO  bX?s 

menis^'^''^''"'^^"*  "'   ^^^^  ^""^  ^^^^  ^^^"^  knowledge  of  the  reporting  require- 

nn!!f«,i^'^''''«^^''^'   '?x  ^^^.  ^""^  ^^^'   *^a"sacted   his  business   through   eight 
commission  firms.     He  split  his  trade  into  35  accounts.    He  carried  so.ne  of 
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his  accounts  in  the  names  of  relatives  and  associates.    Respondent  owned  or 
controlled  each  of  the  35  accounts. 

"6.  During  the  year  1930  respondent  did  not  make  any  reports  to  the  Grain 
Futures  Administration. 

"7.  On  approximately  130  days  during  1930  respondent  had  open  commit- 
ments in  a  single  wheat  future  in  accounts  owned  and  controlled  bv  him  equal 
to  or  in  excess  of  500,000  bushels. 

"8.  On  approximately  119  days  during  1930  respondent  had  trades  in  a  single 
wheat  future  in  accounts  owned  and  controlled  by  him  in  which  he  had  open 
commitments  equal  to  or  in  excess  of  500,000  bushels. 

"9.  During  the  year  1931  respondent  made  reports  irregularly  to  the  Grain 
Futures  Administration,  none  of  which  was  true  or  correct  as  a  statement  of 
his  net  position  on  the  market  on  the  day  covered  by  such  report. 

"10.  During  the  year  1931  there  were  a  great  many  days  on  which  respondent 
made  no  reports  at  all,  although  having  on  such  days  open  commitments  in  a 
single  wheat  future,  in  accounts  owned  and  controlled  by  him,  eoual  to  or  in 
excess  of  500,000  bushels.  ^ 

•'11.  On  approximately  110  days  during  1931  respondent  had  trades  in  a 
single  wheat  future  in  accounts  owned  ami  controlled  bv  him,  in  which  he  had 
open  commitments  equal  to  or  in  excess  of  500,000  bushels 

"12.  On  many  days  during  the  years  1930  and  1931  the  respondent,  in  acctjunts 
definitely  identified  as  belonging  to  him,  had  open  commitments  and  trades 
which  he  failed  to  report  as  required  by  the  Act  and  regulations  made  pursuant 
thereto. 

"13.  During  the  year  1931,  the  respondent  made  false  reports  of  his  open 
commitments  and  transactions  in  acc-ounts  definitely  identified  as  his  and 
indisputably  belonging  to  him  contrary  to  the  Act  and  regulations  made 
pursuant  thereto. 

"14.  Respondent's  purpose  in  concealing  his  position  in  the  market  was  to 
manipulate  the  price  of  grain  and  thereby  to  make  large  profit<  He  svs- 
tematically  allocated  purchases  and  sales  of  wheat  futures  to  the  various 
accounts  in  order  to  keep  them  under  5(X),000  bushels,  and  thus  to  avoid 
detection.     He  attempted  to  manipulate  the  price  of  grain." 

The  commission  also  made  conclusions  wherein  it  found  that  Cutten'^  con- 
duct constituted  a  violation  of  the  Grain  Futures  Act  and  the  rules  an<l  regu- 
lations made  pursuant  thereto,  and  that  an  order  should  be  entered  th-it  all 
contract  markets  refuse  all  trading  privUeges  to  him  for  a  period  of  two 
years.    The  order,  which  is  here  assailed,  was  thereupon  entered 

The  Gram  Futures  Act  has  been  upheld  and  construed  in  the  following 
decisions:  Chicago  Board  of  Trade  v.  OUen,  202  U.  S.  1;  Board  of  Trade  of 
Chicago  y.  ^^'«'/«^e,  67  F.    (2d)   402:  and  Farmers^  Livestock  Cmnmissioi' Co. 

The  commission  filed   an   opinion   wliieli   dealt  at   length   with   the  various 
questions  mised  by  petitioner,  which  we  will  consider  under  two   headings 
(a)  The  sufficiency  of  the  evidence  to  support  the  findings,      (b)  The  sufticieiTcv 
of  the  findings  to  support  the  order.  ^  ■^umcuncj 

(a)   Petitioner  asserts  that  the  evidence  does  not  support  the  findings  of 


the  commissioners.     With  this  contention  we  cannot 


agree.      It   would   serve 


no  useful  purix)se  to  set  forth  the  testimony  upon  which   this  conclusion   is 
predicated.    It  is  sufficient  to  say  that  the  evidence  amply  supports  the  findings 
It  points  persuasively  to  the  conclusion   that  Cutten   repeatedlv,   knowin"h 
and  intentionally,  diiring  the  deep  depression  years  of  1930  and  1931    when 
agriculture  was  waging  its  losing  battle  for  existence  on  account  of  low  and 
ever  lower  prices   violated  and  flouted  that  provision  of  the  rules  and  regula 
tions  promulgated  pursuant   to  the  authority   of  the  statute  which   rJnui red 

in°any'  one'f'iTure.  ""''""^  '""^  '"''  ''"'  ^"  ""'  ""^"'^  ^"^^  '""^^  500,tMshe^ 

(b)  Whether  the  findings  support  the  order  depends  upon  the  construction 

which  we  are  required  to  give  to  section  6   (b)    of  the  Act      The  neXen^ 

statutes  read  as  follows:  ^  pertinent 

^y^'f'  ^*'^  Secretary  of  Agriculture  is  hereby  authorized  and  directed  to 
designate  any  board  of  trade  as  a   'contract  market'  when    ad  o  ih    wben 
requirements:  'r'VT^''''  ^^^  ^.^c.r.i..  out  the  following'condTtL:  and 


f 
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"Sec.  6.  Any  board  of  trade  desiring  to  be  designated  a  'contract  market* 
shall  make  application  to  the  Secretary  of  Agriculture   for  such  designation 
and  accompany  the  same  with  a  showing  that  it  complies  with  the  above  t'cn 
ditions,  and  with  a  sufficient  assurance  that  it  will  continue  to  comply  witii 
the  above  requirements. 

"(a)  A  commission  composed  of  the  Secretary  of  Agriculture,  the  Secretnry 
of  Commerce,  and  the  Attorney  General  is  authorized  to  suspend  for  a  period 
not  to  exceed  six  months  or  to  revoke  the  designation  of  any  board  of  trade 
as  a  'contract  market"  upon  a  showin;.'  that  such  board  of  trade  has  failed 
or  is  failing  to  comply  with  any  of  the  above  requirements  or  is  not  enforcing 
its  rules  of  government  made  a  condition  of  its  designation  as  set  forth  in 
s<*ctiou  5.     *     *     * 

"(b)  If  the  Secretary  of  Agriculture  has  reason  to  believe  that  any  person 
is  violating  any  of  the  provisions  of  this  Act,  or  is  attempting  to  manipulate 
the  market  price  of  any  grain  in  violation  of  the  provisions  of  section  5  hereof, 
or  of  any  of  the  rules  or  regulations  made  pursuant  to  its  requirements, 
he  may  serve  upcjn  such  person  a  (t>mplaint  stating  his  charge  in  that 
respect  *  *  *.  Upon  evidence  received  the  said  commission  may  require  all 
contract  markets  to  refuse  such  person  all  trading  privileges  thereon  for  such 
period  as  may  be  s|>ecified  in  said  order,     ♦     *     *." 

Petitioner  argues  that  the  power  to  suspend  a  trader  must  be  found  in 
section  6  (b),  and  an  examination  of  said  section  makes  it  imperative  that 
the  trader  accused  of  the  wrongdoing  condemned  by  the  Act  be  one  who 
"is  violating  any  of  the  provisions  of  this  Act,  or  is  attempting  to  manipMate 
the  market  price  of  any  grain."  In  other  words,  petitioner  contends  that 
any  violation  of  the  Grain  Futures  Act  of  which  he  toan  shown  to  have  been 
guilty  teas  committed  some  two  years  prior  to  the  institution  of  these  pro- 
ceedings, and  consefiuently  he  is  not  within  the  purview  of  said  section  6. 

The  determination  of  the  appeal,  therefore,  turns  upon  the  use  of  the  words 
"is  violating"  and  "is  attempting  to  manipulate"  in  said  section. 

Kespondents  argue  that  although  the  statute  uses  the  present  tense,  it  should 
be  so  construed  as  to  include  past  transaetions.  A  rather  strong  and  persuasive 
argument  is  made  in  favor  of  the  wisdoni  of  such  a  construction  without  which 
the  power  to  deal  with  an  offender  is  almost  nil.  We  are,  however,  required 
to  construe  the  statute — not  to  pass  upon  its  purposes,  but  upon  its  wording. 

Support  for  limiting  the  construction  of  the  words  so  as  to  exclude  Instances 
w^here  the  violation  has  occurred  may  be  found  in  section  <5  (a).  There, 
referring  to  the  failure  of  the  board  of  trade  to  comply  with  the  requirements 
of  the  Act,  we  find  the  words  "has  failed  or  is  failing"  to  comply  with  "any 
of  the  above  requirements."  What  effect  then  must  we  give  to  the  language 
of  6  (b)  where  the  words  "has  failed"  are  omitted? 

It  is  admittedly  rather  diflicult  to  understand  why  Congress  would,  when 
dealing  with  the  punishment  of  a  Board,  include  past  as  well  as  present  viola- 
tions, whereas  in  section  6  (b)  when  dealing  with  the  punishment  of  the 
individual  trader,  it  provides  for  punishment  only  when  such  person  "is  vio- 
lating" or  "is  attempting  to  manipulate  the  market." 

Respondents'  counsel,  in  addition  to  supporting  their  argument  that  the  Act, 
to  effectually  accomplish  its  purpose,  should  be  made  to  cover  past  offenses  as 
well  as  existing  violations  of  the  Act,  call  our  attention  to  the  following 
decisions :  Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S.  457 ;  United 
States  V.  Lacher,  134  U.  S.  624:  The  Sterling,  65  F.  (2d)  439;  Silvet  v.  Ladd, 
7  Wall.  219;  United  States  v.  Kirby,  7  Wall.  482;  Reiche  v.  Smythe,  13  WaU. 
162;  United  States  v.  Katz,  271  U.  S.  354;  Sorrells  v.  United  States,  287  U.  S. 
435 :  Helvering  v.  Stocklwlms  Enskilda  Bunk,  293  U.  S.  84 ;  Huidekoper's  Lessee 
V.  Douglass,  3  Cranch  1 ;  Hayden  v.  Ortkeiss,  83  Ky.  396 ;  Louisville  Southern 
Railroad  Compa/ny's  Receivers  v.  Lewis,  101  Ky.  296 ;  Malloy  v.  Chicago  d  N.  W. 
Ry.,  109  Wis.  29 ;  Rutherfmd  v.  Greene's  Heirs,  2  Wheat.  11)6 ;  Maysville  d  Lex- 
ington R.  R.  Co.  V.  Herri^k,  76  Ky.  122.  These  decisions  are  to  the  effect  that 
a  court  is  justified  in  departing  from  the  plain  language  of  the  statute  In  order 
to  give  it  a  fair  and  practical  meaning.  Among  the  cases  cited  are  some  where 
the  tense  of  the  verb  used  in  the  statute  is  changed. 
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We  are  not,  however,  persuaded  that  the  words  of  the  statute  here  used 
can  or  should  be  so  stretched  as  to  include  past  violations  which  were  com- 
mitted and  completed  two  years  before  the  complaint  was  filed ' 

We  can  not  ignore  the  fact  that  Congress  in  dealing  with  contract  markets 
provided  for  cancellation  of  rights  if  violations  of  regulations  had  occurred 
whereas  m  the  next  section  the  right  to  cancel  a  member's  privilege  on  a 
contract  market  was  limited  to  instances  where  the  member  is  violatin«'  a 
regulation.  While  respondents'  counsel  has  ably  argued  that  the  commission 
should  have  the  power  to  suspend  for  past  transgressions  and  without  such 
authority  the  section  is  sterile— yet  he  has  not  met  the  stubtM.rn  and  ines- 
capable fact  that  Congress  has  spoken  in  two  successive  sections.  In  one  it 
expressly  included  past  as  well  as  present  violations  and  in  the  next  section 
specified  only  existing  violations  as  ground  of  suspension.  To  extend  the  latter 
section  to  the  breadth  of  the  former  would  be  usurping  the  function  of  Congi-ess 

Under  such  conditions  it  is  for  Congress  to  amend  its  legislation,  if  it  deems 
It  wise  and  desirable  so  to  do,  not  for  courts  to  do  so  bv  judicial  construction 

The  order  is  reversed. 

Mr.  Goldsmith.  Mr.  Chairman,  you  heard  the  leaders  of  the  guild 
of  organized  agriculture  on  this  bill  yesterday.     I  think  it  is  fitting 
that  at  this  time  we  hear  some  of  the  views  of  the  agricultural  en* ft 
It  ^ves  me  great  pleasure,  therefore,  to  call  as  our  next  witness,  Mr.' 
Clifford  V.  Gregory,  editor  of  the  Prairie  Farmer. 

STATEMENT  OF  CLIFFORD  V.  GREGORY,  CHICAGO,  ILL,  EDITOR 

OF  THE  PRAIRIE  FARMER 

Mr.  Gregory.  Mr.  Chairman  and  gentlemen,  mv  name  is  Clifford 
V.  Gregory,  Chicago,  111.  I  am  editor  of  the  Prairie  Farmer.  For 
the  past  year  I  have  been  chairman  of  the  National  Farm  Conference, 
which  is  the  correlation  group  of  all  the  leading  farm  organizations 
and  cooperatives  in  the  country. 

I  think  it  would  be  unfair  for  me  to  take  the  time  of  the  committee 
and  that  I  could  add  nothing  by  discussing  the  technical  phases  of 
this  bill,  but  perhaps  I  can  in  a  very  few  moments  endorse  some  of 
the  things  that  have  been  said  regarding  the  attitude  of  farmers 
themselves  toward  this  question.  I  keep  in  pretty  close  touch  with 
the  farmers  in  the  territory  in  which  our  paper  circulates,  principally 
Illinois  and  Indiana,  and  I  think  I  can  state  with  a  good  deal  of 
accuracy  that  the  views  which  haA^e  been  expressed  here  by  the 
representatives  of  various  farm  organizations  do  quite  accuratelv 
reflect  the  views  of  the  rank  and  file  of  farmers  in  those  two  States 
on  this  question. 

1  Where  there  is  no  ambiguity  in  words  of  statute  there  is  no  room  for  Rtatutorv  con 
struction.  U.  8.  v.  Mo  Pac.  Ry.  Co.,  278  U.  S.  269;  Helvering  y.  X.  Y  Tristi^  ^^ 
I.  S.  45o  ;  Mtch.  v.  Mich.  Trust  Co.,  2S6  U.  S.  XU  :  Yerke  v  U  S  17^  V  <j  I?q  .  rn?.:.- 
Chiles,  21  Wall.  488  ;  r  .  S.  v.  Wiltberffer,  5  Whoai.  76:Bo,idinoi  v  L^•^^•n^WaT^616• 
f/.  «f.  v.  Umon  Pac.  R.  Co.,  91  U.  S.  72;  Lewis  v  U  S  9'>  TJ  S  fii8  •  /i'ni  x-  A  ovi-  * 
6  Wall  458;  t/.  8.  v.  Etcing,  184  U.  S.'  140  •  Amer  E-rpC^;  y.'  u  8  o^2  r  %  t*^^- 
Caminetti  v.  U.  8.,  242  U.  S.  470;  U.  8.  v.  Hill  248  U  S  4>0  •  r  «  v  i?f««i«  w  u'  ^-- ' 
Co.  251  U.  S.  210;  Commissione;-  v.  Gb«>iX265  U  S  310  • '/«"  Pall  M  /m  r'^Co^ 
Phelps  137  US.  528  ;  Coxy.  Lott,  12  Wall.  204  ;  Russell  Motorc'o.y.U.S  26^  U  S  514  ■ 
Duke  Power  Co.  v.  Commt^sioner,  44  F.  {2d)  543;  Bra/nth  v.  People  26  F  {2d^'  alt  ■ 
Rtverdale  Co-op.  Assn.  v.  Commissioner,  48  F.  (2d  711  So  Carolina  Prodwr-t  ILS  v' 
Commissioner  50  F.  (2d)  1^2;  Town  of  Clayton  v.  Co^' rf  So  «Tco.,  51  F  (■'>d?%77 
Doi-bf/Limde  Co.  V.  Alexander,  51  F.  2d)  50;  Tn  re  Boggs-Rice  Co  QQ  F  ('^dV  nil  • 
McCaunhn  v.  Anier.  Meter  Co..  67  F.  (2d)  148;  United  Electric  Coal  rn\  i?in^Kt»r 
decided  by  this  court  October  26,  1935.  cynirea  a^iecirtc  toal  Co.  v.  Rtce,  et  al.. 
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I  might  say,  incidentally,  endorsing  what  Mr.  Talbott  said  about 
the  difficulties  in  the  old  days  on  the  part  of  farmers'  elevators  in 
getting  railroad  sites  and  finding  markets,  that  about  30  years  ago 
I  wasVice  president  of  the  Farmers  Elevator  Co.  in  nothern  Iowa, 
went  tlirough  a  g«x)d  deal  of  that  same  experience  that  Mr.  Talbott 
went  through  and  can  endorse  what  lie  has  said  regarding  that. 

There  has  been  an  attitude  all  down  through  these  years  on  the 
part  of  the  traders  and  speculators  in  grain  who  have  set  up  the 
central  markets,  and  particularly  the  great  specuhitive  markets,  to 
regard  that  as  their  own  private  business.  That  is  an  attitude  which 
farmers  resent  very  deeply.  They  feel,  and  I  believe  tliat  they  feel 
rightly,  that  the  operation  of  these  great  grain  exchanges,  particu- 
larly the  tremendous  speculative  ])urchases  and  sales  on  those  ex- 
changes, cannot  help  but  have  a  very  considerable  effe^'t  on  the  price 
of  grain,  and  particularly  on  fluctuations  in  that  price. 

The  farmer  is  concerned  not  with  average  price  but  with  the  price 
when  he  sells  his  grain.  A  market  that  fluctuates  severely  from 
day  to  day  and  week  to  week  is  to  tlie  farmers  disadvantage,  and  he 
feels  very  deeply  that  a  lot  of  that  fluctuation  is  unnecessary,  that 
it  is  the  result  of  the  opportunit}^  which  this  future-trading  system 
that  has  grown  up  in  private  hands  provides  for  people  now  and  then 
to  manipulate  markets,  to  use  that  machinery  for  their  own  profit; 
and  it  is  a  temptation  that  very  fr«Hiuently  some  of  the  speculators 
are  not  able  to  resist.  Some  of  the  specific  items  of  r(»cent  history 
that  have  been  given  by  some  of  the  witnesses,  I  think,  demonstrates 
the  truth  of  that  statement. 

So  tl\e  feeling  of  the  farmers  in  my  country  is  that  these  institu- 
tions cannot  properly  be  regarded  as  private  institutions  to  the  extent 
that  it  is  the  business  of  no  one  outside  the  members  what  is  done 
on  them.  They  affect  the  great  rank  and  file  of  farmers,  their 
prosperity,  their  prices,  too  greatly.  I  may  sa}^  in  that  connection 
that  there  is  very  grave  doubt  in  the  minds  of  a  great  majority  of 
farmers  as  to  the  virtues  of  the  speculative  syst^'ui  of  determining 
market  prices.  If  it  were  put  to  a  vote  among  them  I  think  that 
even  without  waiting  for  a  substitute  system  to  l>e  developed,  the 
majority  would  vote  against  that  sort  of  a  system.  But  it  does 
exist.  It  is  not  likely  to  be  replaced  immediately,  or  probably  very 
soon,  by  some  other  sort  of  a  system;  therefore  they  feel  tliat  the 
public  interest,  and  ])articularly  the  interest  of  the  producer  of  these 
farm  commodities,  in  the  conduct  of  these  exchanges  is  so  deep  that 
they  are  asking  only  what  they  should  have  asked  for  and  received 
years  ago  when  they  asked  for  adequate  public  regulation  of  the 
operations  of  these  great  markets.  The  farmers  have  been  asking  for 
that  for  a  number  of  years.  I  remember  back  shortly  after  the  close 
of  the  war  a  very  definite  attempt  was  made  on  the  part  of  Illinois 
farmers  to  secure  State  legislation  in  that  State  regulating  the 
Chicago  Board  of  Trade.  At  that  time  one  argument  tliat  defeated 
those  measures  was  presented  by  the  grain  exchange  to  the  effect  that 
the  proper  place  for  regulation  was  in  Congress  and  not  in  the 
State  legislature,  because  the  operations  of  exchanges  were  extended 
so  far  across  State  lines.  The  farmers  accepted  that  and  came  down 
to  Congress.  The  Capper-Tincher  Act  was  passed.  Thsit  has 
proven  to  be  not  entirely  adequate  to  do  the  job,  so  the  farmers,  as 
represented  by  their  organizations,  are  asking  now  for  this  additional 
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legislation,  and  they  are  very  hopeful  that  it  will  receive  the  favor- 
able consideration  of  the  Senate,  as  it  has  already  done  by  the  House 

I  thank  you,  gentlemen. 

Senator  Pope.  Thank  you,  Mr.  Gregory. 

Mr.  Goldsmith.  Just  two  final  observations  in  closing-  First 
we  deeply  appreciate  the  consideration  which  this  committee  has 
given  us  m  hearing  the  proponents  of  the  bill;  and  secondly,  I  think 
that  we  end  where  we  began,  with  the  Jones  bill  as  reported  favor- 
ably by  Chairman  Marvin  Jones,  H.  R.  6772.  We  have  discussed 
the  various  proposed  amendments  and  we  feel  that  the  bill  should 
be  passed  as  enacted  by  the  House,  plus  the  amendments  recommended 
by  the  Secretary  of  Agriculture,  ending  with  the  same  story. 

1  am  going  to  leave  with  the  chairman  of  the  committee  sufficient 
copies  of  the  Jones  report,  which  discusses  the  bill  in  detail,  for  the 
use  of  any  committee  members  who  may  want  to  avail  themselves 
ot  that  report.     Again  we  thank  the  committee. 

Senator  Murphy  (presiding).  The  chair  would  like  to  request  that 
you  submit  a  copy  of  the  House  bill,  together  with  the  amendments 
as  recommended  by  the  Agricultural  department. 

Mr.  Goldsmith.  We  will  be  very  glad  to  do  that,  Mr.  Chairman. 

Senator  Murphy.  And  if  there  are  any  amendments  offered  by 

^Tr^^Tf  P^^^^^^  ^^  ^^^^  ^^  ^^^1^  lik®  to  have  them  also 
Mr.  Goldsmith.  There  were  none. 

Senator  Murphy.  I  do  not  recall  specifically. 
Mr.  Goldsmith.  No  amendments  were  offered  by  us 
Senator  Murphy.  I  will  not  ask  you  then  to  submit  a  copy  of 
them;  I  will  ask  you  to  submit  just  a  copy  of  the  Agricultural  De- 
partment's amendments.  r./  --&  ±^ 

*i.^5^*  G^oldsmith.  Along  that  line  I  direct  your  attention  to  the  fact 
that  we  have  accepted  section  652  as  recommended  by  the  Secretary 
of  Agriculture,  with  the  addition  of  the  word  "federated  ''  That 
was  the  only  change. 

nr^^^^^V^ '''"'^••.?7-  ^  '"^'"'*  *"'■  t^*  ^"^^  «n  amendment 
^»2^'fl>,  ^wl'^"""!'^  ^^  •'"!  "'^  chairman  by  the  representatives 
here  of  the  butter-and-egg  industry,  effecting  merely  to  strike  out 
the  words  "butter  and  eggs"  on  page  2,  lines  10  and  11. 
(Ihe  amendment  is  as  follows:) 

eggVdtstrv"  I  d^il"r','h  *u^i  ''^^?  «PP*'«";«'  ta  behalf  of  the  butter-and- 
propJi^S  by^iur  rSpfe  *    '"  """  *"'  ""*  ''^'"''  '"^  amendment  that  has  beea 

woTd""butSr  S^^r""'"^  "°  ""*"  '-  """^  ''^  '""'  "•  b-^-  <J«'-""g  the 

Li^YD  S.  Ten  NY. 

hv  m1?  F^'*^'^''*  ^''''  the  record  a  letter  addressed  to  Senator  Smith 
by  H.  B.  Grommon,  president  of  the  Fanners  National  Grain  Dealer^ 
Association,  beanng  on  the  bill.  i^eaiers 

(The  letter  referred  to  follows:) 

The  Farmers  National  Grain  Dealers  Association  Commission 

Senator  Ellison  D.  Smith,  ^^''^^'''  ^"^  ^^''''  ^^^  '^^^' 

Senate  Office  Building,  Washington,  D.  C 
My  Dear  Senator:  As  President  of  the  Farmers  Natinnni   o^^i^   t^    , 
Association  and  finding  it  impossible  to  reprint  mv  ass^ation  «f  th  ^^^]!.^ 
hearing,  I  respectfully  request  that  this  letteTbe  rTad  to  tt.P  n^w.,!..^  F''^^''' 
mittee  of  the  Senate,  and  approval  of  saif  lenate"o^mmu[el,  ^n^Z'^u^t  't^t 
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their  recommendation  to  the  Senate  of  the  United  States  be  that  the  bill,  known 
aa  H.  R.  6772,  report  no.  1431,  do  not  imiss.  Briefly,  for  the  reason  that  the 
provisions  of  the  bill  are  not  necessary  and  are  neither  in  the  interest  of  the 
producer  nor  the  consumer  of  agricultural  commodities.  First,  a  bill  in  allow- 
ing rebates  to  one  particular  class,  is,  in  my  opinion,  n(»t  only  a  violation  of 
law,  but  will  have  a  tendency  to  destroy  legitimate  and  \^  bolesome  competition 
in  agricultural  commodities  to  the  detriment  of  all  classes  of  our  citizens. 
There  is  ample  proof  that  the  backers  of  this  bill  have  in  mind  a  monopoly 
in  the  distribution  of  farm  products. 

Our  second  objection,  and  perhaps  the  most  vital  and  far-reaching  in  its 
effect,  is  the  delegating  of  powt^  to  political  apix>intees  lo  formulate  regula- 
tions and  rules  for  the  cMiduct  of  legitimate  business  whenever  impulse  or 
inspiration  appears  to  them  necessary  or  advisable.  The  substitution  of  such 
Individual  power  in  place  of  well-defined  laws  will  have  the  inevitable  result 
of  driving  would-be  purchasers  of  agricultural  prwluets  from  the  market, 
thereby  tending  to  restrict,  hamper,  and  probably  ruin  a  free,  opi^n,  and 
<S(>rapetitive  market.  Agriculture  needs  more,  and  not  fewer  buyers  for  its 
proilucts. 

I  wish)  you  might  call  the  attention  nf  the  committee  to  the  two  types  of 
farm  organizations  engaged  in  the  marketing  and  handling  of  farm  products, 
one  supporting  the  passage  of  the  bill  under  consideration,  and  tl>e  other  oppos- 
ing its  passage.  The  one  favoring  its  passage  is  fairly  well  described  in  report 
no.  42  of  this  same  Senate  committee.  It  is  illuminating  to  .see  by  this  report 
how  many  of  the  units  comprising  the  Farmers'  National  Grain  Corporation 
were  apparent  failures  and  without  Government  aid  would  have  been  unable 
to  exist  in  legitimate  business  c*omp^itioii. 

In  opposition  to  the  passage  of  the  bill  i«  an  organizati(»n  that  has  functioned 
succes.sfully  over  a  period  of  many  years,  having  invested  sums  approaching 
$100,000,000  and  having  farmer  stockholders  numbered  by  the  thousands.  Our 
cooi)erative  farmers'  elevators  came  into  existence  some  30  years  ago  because 
of  a  monoix)iy  of  the  c<mntry  grain  buKiness  by  large  luthless  corporations. 
Wie  did  not  aim  to  enter  the  tiekl  an<l  establish  anorhei-  monopoly  but  only 
desired  to  bring  back  a  free  competitive  market  in  the  country.  This  we  did 
and  now  we  find  a  so-called  c<M»peratlve  sponsoring  a  bill  that  would  return 
the  country  handlinjj;  of  grain  to  a  monopoly  worse  than  that  which  prevailed 
when  (mr  cooperative  movement  entered  and  corrected  this  condition. 

I  assume,  gentlemen,  that  any  monopoly-  is  viscious,  wrong,  and  un-American, 
whether  it  be  a  monijpoly  by  big  busineNS  or  farmers.  To  further  sti'eugthen 
such  a  cooperative  the  privilege  of  breaking  the  laws  of  the  United  States  as 
made  by  Congress  and  permitting  rebnting  by  them  as  a  powerful  lever  to 
biing  about  a  complete  monopoly  of  the  country  business,  such  a  thing  must 
not  be  in  a  republic. 

It  is  my  hope  that  your  committee  will  be  convinced  of  the  unfairness  con- 
tained in  the  provisions  of  this  bill  and  also  of  its  probably  disastrous  effect 
not  only  to  agriculture  but  tothe  Nation  as  a  whole. 

Thanking  you  for  the  privilege  of  presenting  this  statement   and  for  any 
assistance  you  can  render  the  farmers  of  this  country  in  presenting  this  brief 
statement  and  voicing  our  vigorous  protest  against  a  favorable  report  on  this 
bill  and  against  its  passage  by  the  Senate  of  the  United  States,  I  am 
Yours  very  truly, 

II.  B.  Grommon, 
President.  Farmers'  National  Grain  Dealer fi  Association. 

Mr.  Sturtevant.  Mr.  Chairman,  might  I  have  the  privilege  of 
making  a  short  statement — 5  minutes? 

Senator  Murphy.  All  right;  go  ahead  for  5  minutes. 

Mr.  Sturtevant.  I  want  to  express  our  appreciation  for  the  grant- 
ing of  these  hearings,  and  particularly  for  the  interest  you  have 
shown  in  our  troubles  and  the  courtesies  extended  to  us  during  these 
hearings.  It  is  our  understanding  that  they  were  granted  for  the 
.*specific  purpose  of  allowing  us  to  show  to  you  certain  meclianical 
defects  in  the  bill,  and  we  confined  <mr  evidence  to  those  points ;  and 
I  would  like  to  emphasize  the  fact  that  we  introducecl  no  word  of 
evidence  in  opposition  to  the  bill  as  a  whole.     We  introduced  for 


your  consideration   12  amendments.     On  eight  of  these  there  lias 
been  evidence  HI  opposition,  and  I  make  no  comment  mi  that  a.  th^ 
questions  are  before  you;  but  on  four  of  them  there  LTl^en  no  evi 
dence  m  opposition,  and  I  would  like  to  respectf ul^  urge  t^^^^^^^^ 

th^br  Tr'i  ^!"^«^^"^^"^«  ^l^i<^J^  we  presented  liincfrpoi^t^l^ 
the  bill.  The  first  one  is  on  page  8,  introduced  for  the  purooce  of 
exempting  unwitting  violations  of  the  law  purpoe  of 

.•ni  •  second  one  is  on  page  12,  the  purpose  of  which  is  to  provide  a 
udicial  stay  during  trial  in  case  the  bfll  authorizes  re Jistration  or 
1  censing,  so  that  members  of  the  trade  under  license  ma v  hi le  the 

ThV  thT'^"""'  "'  ^^^'^^^'^  ''''''^  ^^'''  trial  and  conviction 
ifte  third  IS  a  very  important  amendment  which  we  introduced 
which  seeks  to  legalize  our  contracts  in  all  jurisdictLr  "'''^^^^*^^' 
1  he  fourth  IS  the  amendment  to  that  section  of  the  bill  which  Mr 
Thatcher  very  briefly  introduced,  relating  to  time  of  deWv  and 
^r  ""^^^^^'k^i  ^^^  introduced  amendments  clarifvingXL  provi 
sions  of  the  bill,  and  we  urgently  request  that  thev  be^incorporatJd' 
tb«t    T-^  l'^  m  closing  to  again  call  the  attention  of  the  Xmkt^^^ 
that  while  the  Chicago  Board  of  Trade  has  taken  a  leacbiiffTit  ?n 

fvTi^aXts  Tat^fh"'^'' -^^  ^"  ^^""  ^^^^  ^-  the  lS?s^ tla- 
tive  markets,  that  these  amendments  are  presented  bv  the  (hain 

Committee  on  National  AflPairs  on  behalf  of  all  of  the  exclan-r.  of 

^^rlSlo^Zi^nf^^^^^^  permission,  I  would  like"^  mt'vlrh  the 
secretary  JO  copies  of  these  amendments.     I  thank  vou 
Senator  Mltrphy    We  will  be  glad  to  have  them.'       ' 

Ml    Thatcher  made  it  clear  that  there  was  objection  to  a  chancrfn- 
of  the  provisions  of  the  bill  in  regard  to  delivery.     W  halXr 
witnesses  who  might  have  amplified  those  objection.     Becaii^e  of   hi 
time  limitation  and  the  request  that  we  closl  our  c^ase  bv      1  me  is 
by  5  o  clock  today  we  have  not  elaborated,  but  our  positi(^  i  "tl  at 
the  bill  as  recommended  by  the  Department  and  as  passed  bv  the 
House  represents  substantially  our  'stand,  and  withom   discu^.^n^ 
the  merits   or  demerits   of  technical  changes   menSed   bv   Mr 
Sturtevant,  certainly  on  the  one  question  of  time  f or  de  iveVv  the 
farm  group  believes  the  bill  should  stand  as  it  now  stands    a7d  we 
should  like  the  opportunity  to  file  for  the  record  anv  mattei'  bv  w  v 
of  brief  in  regard  to  the  three  matters  that  appareX    ve^     o^ 
covered  m  our  discussions  before  this  committee  • 

Mr.  Sturtevant.  May  we  have  the  same  privilege,  Mr  Chairman^ 
Sena  or  Murphy    Yes;  we  will  give  you  both  tlie  same     r  S' 
Senator  Norris.  How  soon,  Mr.  ChaiVman?    We  ouc^ht    o  l^x  tf; 
time  because  these  hearings  ought  to  be  printed  without  any   lei  iv 

Jl^t^^i:'''''  ''''  ^^^^^  ""'  ^-^^-^  ^-  -;  -^  ^-t,  we  can 

biUong^t^Ts^ayi^^"'^  ^'-  ^^^^^™^"'  ^^  ^^^^^  '^  ^^^  ^  ^^^^le 
Mr.  HowARH  W.  Vesey.  I  think  we  ought  to  have  more  than  -^ 

days.    Could  we  have  until  next  Tuesday?  ~ 

Senator  Norrls.  Mr.  Chairman,  if  I  thouo-ht  this  bill  w*.nl  i  ..  r 

come  up  until  then  I  would  not  have  any  ^eSj^^lr^^S.  ^ no 
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niatter  what  the  time  was.  but  the  printing  will  not  take  place,  very 
likely,  until  these  are  in,  and  the  thing  has  got  to  stand  in  status 
quo  until  that  time,  and  assuming  that  the  Senate  takes  this  bill 
up  before  these  hearings  are  printed,  both  sides  are  going  to  be  very 
greatly  handicapped  because  they  will  not  be  able  to  use  the  printed 
hearings  there,  and  the  time  that  t  hese  gentlemen  are  asking  for  may 
defeat  the  very  ends  that  they  are  trying  to  bring  about.  I  suggest 
to  them  that  these  statements  ought  to  be  filed  just  as  soon  as  possible. 

Mr.  Goldsmith.  Mr.  Chairmau,  in  line  with  Sena^tor  Norris' 
suggestion,  we  desire  to  waive  any  right  to  file  any  briefs.  The  board 
of  trade  or  the  opponents  of  the  bill  have  discussed  at  length  the 
reasons  for  their  amendments.  We  are  content  to  leave  them  with 
this  committee  with  our  silence  meaning  whatever  it  does  mean. 

Senator  Pope.  In  other  words,  leave  the  record  as  it  now  stands? 

Mr.  Goldsmith.  Leave  the  record  as  it  now  stands. 

Mr.  Sturtevant.  We  withdraw  our  request,  Mr.  Chairman. 

Senator  Norms.  All  right,  then,  that  settles  it. 

Senator  Murphy.  Then,  gentlemen,  this  concludes  the  hearing  on 
this  matter. 

(Whereupon,  at  5  p.  m.,  the  committee  adjourned.) 
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